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Summary 
This briefing provides an overview of the EU Settlement Scheme (EUSS).  

The scheme is now open for all applications. Following private and 
public test phases, the scheme opened for the vast majority of 
applications on 30th March 2019.1 Following criticism, the Government 
waived the original £65 application fee for the full rollout of the 
scheme.  

Deal vs. No-deal 

Importantly, the Government have confirmed the scheme will continue 
to operate in the event of a no-deal Brexit, and the qualifying conditions 
will remain the same. Nonetheless, the deadlines to apply to the scheme 
do vary according to whether there is a deal or no-deal.  

If the UK leaves the EU under the Withdrawal Agreement, applicants 
must have been living in the UK prior to the end of the implementation 
period (currently 31st December 2020), and the deadline for applications 
will be 30th June 2021.2 However, if there is no-deal, applicants must 
have been living in the UK prior to exit day (currently 31st October 2019) 
and the application deadline will be 31st December 2020.3 Different 
deadlines are in place for various categories of non-EEA family members 
in a deal and no-deal scenario.  

If the Withdrawal Agreement is not agreed by the UK then there will be 
no international law obligations to implement the EUSS. The scheme 
will be implemented in UK domestic law which is liable to change.  

Why does the EUSS exist? 

In most cases, EU, EEA and Swiss nationals, their family members, and 
others currently residing in the UK based on rights derived from EU law 
will no longer have a legal right to reside in the UK once it leaves the 
European Union. The EUSS has been established to grant eligible 
applicants an immigration status allowing them to remain in the UK 
following its departure from the EU. 

The scheme should grant applicants with settled or pre-settled status. In 
accordance with Article 15 of the Withdrawal Agreement, EU nationals 
who have 5 years continuous residence in the UK ‘shall have the right to 
reside permanently’. This right is to be granted in the form of settled 
status.  

Pre-settled status allows the holder to remain in the UK for a further 5 
years from the date they were granted pre-settled status. This provides 
the necessary time for applicants to become eligible for settled status. 
Holders of pre-settled status can then switch to settled status by 
submitting another application if they meet the eligibility requirements. 

                                                                                                 
1 The exception being Zambrano carers who could submit applications from 1st May 

2019 
2 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), Overview 
3 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), Overview 
 

https://www.gov.uk/settled-status-eu-citizens-families
https://www.gov.uk/settled-status-eu-citizens-families


4 EU Settlement Scheme 

If granted settled or pre-settled status, applicants will be able to 
continue living and working in the UK after it leaves the EU on broadly 
the same terms as they do now.4 

There has been some criticism of the EUSS for forcing people to make 
an application to remain in the UK. Some have instead argued the 
scheme should be declaratory, and that the evidential requirement 
should be removed. 

EUSS conditions 

The EUSS has broadly been established in line with the provisions set 
out in the Withdrawal Agreement but has more favourable conditions 
than stipulated in some areas.  

The UK has similar agreements with EEA countries and Switzerland in 
the form of the UK-EEA Separation Agreement and the Swiss Citizens’ 
Rights Agreement. Both agreements largely mirror the provisions set out 
in the Withdrawal Agreement in relation to residency. As such, the EUSS 
applies to EU, EEA and Swiss nationals if a deal is agreed, and the 
Government have confirmed the qualifying conditions will remain the 
same in the event of a no-deal. 

Application process 

The application checks three basic principles; identity, UK residency and 
criminality. The process is primarily online and has been designed to be 
streamlined compared to other immigration applications. This has 
broadly been welcomed, and customer feedback from the test phases 
of the scheme was typically positive. However, the online nature of the 
process, and the resulting digital status has raised some concerns, 
particularly in relation to elderly and vulnerable people who may face 
digital exclusion. The Government have put provisions in place to 
provide support to applicants, but as a report by think tank British 
Future concluded “about 30% of EU citizens may struggle with the new 
system and risk being left out” it is unclear if the provisions will be 
sufficient. 

 

 

 

                                                                                                 
4 GOV.UK, Policy Paper: EU Settlement Scheme: statement of intent, 21st June 2018 

https://www.gov.uk/government/publications/eu-settlement-scheme-statement-of-intent/eu-settlement-scheme-statement-of-intent


5 Commons Library Briefing, 6 June 2019 

1. Introduction 
The EU Settlement Scheme (EUSS) has been put in place to grant eligible 
applicants with an immigration status confirming their right to remain in 
the UK. In most cases, EEA nationals, their family members, and others 
currently residing in the UK based on rights derived from EU law will no 
longer have a legal right to reside in the UK once it leaves the EU. It is 
therefore necessary for such individuals to apply to the EUSS to obtain 
the legal right to remain.  

The EUSS has been devised in accordance with the conditions set out in 
the Withdrawal Agreement (WA), but the Government has confirmed it 
will continue to operate the scheme in the event of a no-deal Brexit, 
and the basis for qualifying for the status under the scheme will remain 
the same.5 

The EUSS is open to EU, EEA and Swiss citizens, and some non-EEA 
citizens in certain circumstances. It is estimated there are around 3.5 
million EU nationals currently living in the UK, and implementing a 
scheme with such a high number of potentially eligible applicants 
presents a significant challenge for the Home Office.6 The scheme 
should grant applicants either settled or pre-settled status,7 and the 
initial Statement of Intent declared the Government will be ‘looking to 
grant, not for reasons to refuse’ during the application process.8 If 
successful, applicants will be able to continue living and working in the 
UK after it leaves the EU on broadly the same terms as they do now.9 

Settled status is also known as indefinite leave to remain under the EU 
Settlement Scheme, whilst pre-settled status is also known as 5 years’ 
limited leave to remain under the EU Settlement Scheme. Applicants will 
be granted status depending on how long they have been living in the 
UK when the application is made.10  

The Home Office conducted test phases of the scheme before it opened 
fully to the public. Private Beta 1 ran from 28th August to 17th October 
2018 and was a relatively small trial, processing just over 1,000 
applications from EU citizens working at 12 NHS Trusts, and students 
and staff from three Liverpool universities.11 Private Beta 2 ran from 1st 
November to 21st December 2018, during which time nearly 30,000 
applications were submitted. The report notes that feedback was 
generally positive, but some changes were made to the application to 

                                                                                                 
5 Department for Exiting the European Union, Citizens’ Rights – EU citizens in the UK 

and UK nationals in the EU, Policy Paper, last updated 28th March 2019, page 3 
6 Independent Chief Inspector of Borders and Immigration, An inspection of the EU 

Settlement Scheme, November 2018-January 2019 
7 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), Who 

should apply 
8 GOV.UK, Policy Paper: EU Settlement Scheme: statement of intent, 21st June 2018 
9 GOV.UK, Policy Paper: EU Settlement Scheme: statement of intent, 21st June 2018 
10 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), What 

you’ll get 
11 GOV.UK, EU Settlement Scheme – Private Beta Testing Phase 1 Report, 31st October 

2018 
 

If the UK leaves the 
EU with a deal, the 
deadline for 
applications will be 
30th June 2021.  
 
If the UK leaves 
without a deal, the 
deadline will be 
31st December 
2020. 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/790570/Policy_Paper_on_citizens_rights_in_the_event_of_a_no_deal_Brexit.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/799439/An_inspection_of_the_EU_Settlement_Scheme_May_WEB.PDF
https://www.gov.uk/settled-status-eu-citizens-families/eligibility
https://www.gov.uk/settled-status-eu-citizens-families/eligibility
https://www.gov.uk/government/publications/eu-settlement-scheme-statement-of-intent/eu-settlement-scheme-statement-of-intent
https://www.gov.uk/government/publications/eu-settlement-scheme-statement-of-intent/eu-settlement-scheme-statement-of-intent
https://www.gov.uk/settled-status-eu-citizens-families/what-settled-and-presettled-status-means
https://www.gov.uk/settled-status-eu-citizens-families/what-settled-and-presettled-status-means
https://www.gov.uk/government/publications/eu-settlement-scheme-private-beta-1
https://www.gov.uk/government/publications/eu-settlement-scheme-private-beta-1
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improve the process.12 The public beta test phase of the scheme ran 
from 21st January to 29th March 2019. This phase was limited to 
applications using either an EU passport or biometric residence card. 
Over 200,000 applications were submitted during the public beta test 
phase, and according to the report assessing this phase, 69 per cent of 
concluded applications were granted settled status, and 31 per cent 
granted pre-settled status. No applications had been refused, however 
not all applications had been decided at the time the report was 
published.13 

The scheme opened fully on 30th March 2019.14 As of the 2nd May, 
more than 600,000 people had applied to scheme, including 50,000 on 
the opening weekend.15 

If the UK leaves the EU under the WA, the deadline to submit 
applications will be 30th June 2021.16 However, if there is no-deal, the 
deadline to submit applications will be 31st December 2020.17  

The Prime Minister announced in January 2019 that the application fee 
would be waived when the scheme opened fully on 31st March 2019.18 
Applications to the EUSS are therefore now free of charge, and all 
applicants who paid the fee during the test phase are entitled to a 
refund.19 

The GOV.UK webpage ‘Apply to the EU Settlement Scheme (settled and 
pre-settled status)’ sets out who needs to apply under the EUSS, 
alongside relevant deadlines and eligibility criteria. The Government 
have also devised an online tool for people to find out what to do and 
when if they wish to continue living in the UK after Brexit. This tool 
allows individuals to input their personal circumstances and be directed 
to general advice.  

The detailed rules on the EUSS are found in Appendix EU of the 
Immigration Rules. The Appendix sets out the legal basis on which 
settled status or pre-settled status will be granted.  

 

 

 

 

 

 

                                                                                                 
12 GOV.UK, EU Settlement Scheme private beta testing phase 2 report, 21st January 

2019 
13 GOV.UK, EU Settlement Scheme public beta testing phase report, 2nd May 2019 
14 GOV.UK, Statement of Changes in Immigration Rules, HC1919, 7th March 2019 
15 GOV.UK, Home Office publishes report on EU Settlement Scheme public beta test 

phase, 2nd May 2019 
16 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), 

Overview 
17 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), 

Overview 
18 Hansard, House of Commons debate, Leaving the EU, 21st January 2019, Column 28 
19 GOV.UK, EU Settlement Scheme: application fee refunds, 28th March 2019  

https://www.gov.uk/settled-status-eu-citizens-families/eligibility
https://www.gov.uk/settled-status-eu-citizens-families/eligibility
https://www.gov.uk/staying-uk-eu-citizen
https://www.gov.uk/guidance/immigration-rules/immigration-rules-appendix-eu
https://www.gov.uk/government/publications/eu-settlement-scheme-private-beta-2/eu-settlement-scheme-private-beta-testing-phase-2-report#customer-satisfaction-and-feedback
https://www.gov.uk/government/publications/eu-settlement-scheme-private-beta-2/eu-settlement-scheme-private-beta-testing-phase-2-report#customer-satisfaction-and-feedback
https://www.gov.uk/government/publications/eu-settlement-scheme-public-beta-testing-phase-report/eu-settlement-scheme-public-beta-testing-phase-report
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/784057/CCS001_CCS0319710302-001_HC_1919__PRINT.pdf
https://www.gov.uk/government/news/home-office-publishes-report-on-eu-settlement-scheme-public-beta-test-phase
https://www.gov.uk/settled-status-eu-citizens-families
https://www.gov.uk/settled-status-eu-citizens-families
http://bit.ly/2HJsYTX
https://www.gov.uk/guidance/eu-settlement-scheme-application-fee-refunds
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1.1 EUSS Timeline 
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2. EUSS and immigration advice 
Only qualified persons can provide immigration advice. Unregulated 
advisors who give immigration advice are subject to civil and criminal 
penalties.  

Immigration advice is defined in s82 of the Immigration and Asylum Act 
1999 as: 

immigration advice” means advice which—  

(a) relates to a particular individual;  

(b) is given in connection with one or more relevant matters;  

(c) is given by a person who knows that he is giving it in relation 
to a particular individual and in connection with one or more 
relevant matters; and  

(d) is not given in connection with representing an individual 
before a court in criminal proceedings or matters ancillary to 
criminal proceedings;  

The Office of the Information Services Commissioner (OISC) regulates 
the provision of immigration advice. The OISC published guidance 
related to ‘Immigration Assistance’ in December 2018 which applies to 
the EU Settlement Scheme. The guidance sets out the following 
example: 

Anna contacts the support group to ask if she can meet with 
someone regarding her immigration status as she is a non-EEA 
national and her marriage to her Polish husband has broken 
down.  Anna is concerned about what this means for her current 
immigration status and her future status after the UK’s exit from 
the EU.  

In order to advise Anna the support group would need to be 
registered with the OISC and the individual providing advice 
would need to be authorised, having received relevant training 
and passed the appropriate OISC assessment.20 

The Library is currently not able to provide guidance to MPs and their 
staff on the risks of providing immigration advice classed at OISC Level 
1. This is because the OISC has withdrawn its previous guidance on the 
provision of immigration advice by MPs’ offices. This paper will be 
updated when further information is available but for now MPs should 
be aware that the position is unclear.  

 

                                                                                                 
20 The Office of the Information Services Commissioner, Immigration Assistance, 

December 2018, page 1 

https://www.legislation.gov.uk/ukpga/1999/33/section/82
https://www.legislation.gov.uk/ukpga/1999/33/section/82
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/749370/Immigration_Assistance_-_PRACTICE_NOTE_-_161018__v3.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/749370/Immigration_Assistance_-_PRACTICE_NOTE_-_161018__v3.pdf
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3. EUSS and the Withdrawal 
Agreement 

3.1 Withdrawal Agreement 
The WA negotiated between the EU and UK was finalised on 14th 
November 2018 and endorsed by EU Member State leaders at a special 
European Council summit on 25th November 2018.21 Part two of the 
WA relates to citizens’ rights provisions, including the right of 
permanent residence for EU nationals residing in the UK, and UK 
nationals residing in the EU. 

Article 15 states (emphasis added): 

Union citizens and United Kingdom nationals, and their respective 
family members, who have resided legally in the host State in 
accordance with Union law for a continuous period of 5 years or 
for the period specified in Article 17 of Directive 2004/38/EC, 
shall have the right to reside permanently in the host State 
under the conditions set out in Articles 16, 17 and 18 of Directive 
2004/38/EC. Periods of legal residence or work in accordance with 
Union law before and after the end of the transition period shall 
be included in the calculation of the qualifying period necessary 
for acquisition of the right of permanent residence.22 

Meanwhile, Article 18 of the WA outlines the agreement that host 
states can require EU nationals or UK nationals and their respective 
family members to apply for a new residence status which confers this 
right. In the case of the UK, this is the EU Settlement Scheme.  

Box 1: Article 18(1) of the Withdrawal Agreement 

The host State may require Union citizens or United Kingdom nationals, their respective family members 
and other persons, who reside in its territory in accordance with the conditions set out in this Title, to 
apply for a new residence status which confers the rights under this Title and a document evidencing 
such status which may be in a digital form. 

 

Whilst the Government have established the EUSS in accordance with 
the conditions set out in Article 18, some conditions are arguably more 
favourable than specified by the agreement. Some of the conditions 
attached to applying for residence status that are set out in Article 18 
are summarised below. The conditions can be read in full in Article 18 
of the Withdrawal Agreement. If the WA is ratified, these conditions 
must apply to the EU Settlement Scheme (except where the 
Government has adopted a more favourable approach): 

                                                                                                 
21 House of Commons Library, The UK’S EU Withdrawal Agreement, 11th April 2019 
22 GOV.UK, Agreement on the withdrawal of the United Kingdom of Great Britain and 

Northern Ireland from the European Union and the European Atomic Energy 
Community, as endorsed by leaders at a special meeting of the European Council on 
25th November 2018 (hereafter Withdrawal Agreement), Article 15 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8453#fullreport
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• The deadline for submitting the application shall not be less than 
6 months from the end of the transition period, for persons 
residing in the host State before the end of the transition period.23 

• For persons who have the right to commence residence after the 
end of the transition period in the host State, the deadline for 
submitting the application shall be 3 months after their arrival.24  

• A certificate of application for the residence status shall be issued 
immediately.25 

• The deadline for submitting the application shall be extended 
automatically by 1 year where the Union has notified the UK, or 
the UK has notified the Union, that technical problems prevent 
the host State either from registering the application or from 
issuing the certificate of application.26 

• Where applicants miss the deadline, the authorities shall examine 
the reasons for this, and if these reasons constitute ‘reasonable 
grounds’, applicants shall be allowed to submit an application 
within a reasonable further period of time.27 

• The host State shall ensure administrative procedures are smooth, 
transparent and simple.28 

• Application forms shall be short, simple and user friendly. 
Applications made by families at the same time shall be 
considered together.29 

• The document evidencing status shall be issued free of charge, or 
for a charge not exceeding that imposed on citizens or nationals 
of the host State for the issuing of similar documents.30 

• Persons who, before the end of the transition period, hold a valid 
permanent residence document or valid domestic immigration 
document conferring a permanent right to reside shall have the 
right to exchange that document for a new residence document 
upon application, after a verification of their identity, a criminality 
and security check, and confirmation of their ongoing residence. 
Such new residence documents shall be issued free of charge.31 

• The identity of the applicants shall be verified through the 
presentation of a valid passport of national identity card for Union 
citizens and UK nationals, and through the presentation of a valid 
passport for their respective family members and other persons 
who are not Union citizens or UK nationals. The acceptance of 
such identity documents shall not be made conditional upon any 
criteria other than that of the validity of the document. Where the 
identity document is retained by the competent authorities of the 
host State while the application is pending, the host State shall 

                                                                                                 
23 GOV.UK, Withdrawal Agreement, Article 18(1)(b) 
24 GOV.UK, Withdrawal Agreement, Article 18(1)(b) 
25 GOV.UK, Withdrawal Agreement, Article 18(1)(b) 
26 GOV.UK, Withdrawal Agreement, Article 18(1)(c) 
27 GOV.UK, Withdrawal Agreement, Article 18(1)(d) 
28 GOV.UK, Withdrawal Agreement, Article 18(1)(e) 
29 GOV.UK, Withdrawal Agreement, Article 18(1)(f) 
30 GOV.UK, Withdrawal Agreement, Article 18(1)(g) 
31 GOV.UK, Withdrawal Agreement, Article 18(1)(h) 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
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return that document upon application without delay, before the 
decision on the application has been taken.32 

• Supporting documents other than identity documents may be 
submitted in copy. Originals may be required only in specific cases 
where there is a reasonable doubt as to the authenticity of the 
supporting documents submitted.33 

• The host State may only require Union citizens and UK nationals 
to present, in addition to the identity documents:  

─ Confirmation of engagement from the employer or a 
certificate of employment, or proof that they are self-
employed.34 

─ If applicants are ‘economically inactive’, then supporting 
documents can be required that provide evidence they have 
sufficient resources for themselves and their family 
members not to become a burden on the social assistance 
system of the host State during their period of residence 
and that they have comprehensive sickness insurance cover 
in the host State.35 

─ If applicants are students, then proof of enrolment at an 
establishment accredited or financed by the host State on 
the basis of its legislation or administrative practice, proof of 
comprehensive sickness insurance cover, and a declaration 
or equivalent means of proof, that they have sufficient 
resources for themselves and their family members not to 
become a burden on the social assistance system of the 
host State.36  

• The competent authorities of the host State shall help the 
applicants to prove their eligibility and to avoid any errors or 
missions in their applications; they shall give the applicants the 
opportunity to furnish supplementary evidence and to correct any 
deficiencies, errors or omissions.37 

• Criminality and security checks may be carried out systematically 
on applicants. Applicants may be required to declare past criminal 
convictions which appear in their criminal record in accordance 
with the law of the State of conviction at the time of 
application.38  

• The applicant shall have access to judicial and, where appropriate, 
administrative redress procedures in the host State against any 
decision refusing to grant the residence status. The redress 
procedures shall allow for an examination of the legality of the 
decision, as well as of the facts and circumstances on which the 
proposed decision is based.39 

 

                                                                                                 
32 GOV.UK, Withdrawal Agreement, Article 18(1)(i) 
33 GOV.UK, Withdrawal Agreement, Article 18(1)(j) 
34 GOV.UK, Withdrawal Agreement, Article 18(1)(k)(i) 
35 GOV.UK, Withdrawal Agreement, Article 18(1)(k)(ii) 
36 GOV.UK, Withdrawal Agreement, Article 18(1)(k)(iii) 
37 GOV.UK, Withdrawal Agreement, Article 18(1)(o)  
38 GOV.UK, Withdrawal Agreement, Article 18(1)(p) 
39 GOV.UK, Withdrawal Agreement, Article 18(1)(r) 

The WA permits 
host States to 
demand proof of 
comprehensive 
sickness insurance.  
 
The EU Settlement 
Scheme does not. 
It has more 
favourable 
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
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UK agreements with EEA EFTA states and 
Switzerland 
Whilst the Withdrawal Agreement is between the UK and the EU, 
similar agreements have been devised between the UK and the EEA 
EFTA states (Iceland, Liechtenstein and Norway) and between the UK 
and Switzerland: the UK-EEA Separation Agreement and the Swiss 
Citizens’ Rights Agreement. Both EEA and Swiss nationals are eligible to 
apply for the EU Settlement Scheme. Article 17 of the UK-EEA 
Separation Agreement, and Article 16 of the Swiss Citizens’ Rights 
Agreement, relate to the issuance of residence documents, and they 
broadly mirror the provisions agreed in the WA between the UK and 
EU.40 

In terms of the implementation of these agreements, the explanatory 
documents published alongside both agreements state the 
Government’s EU (Withdrawal Agreement) Bill is intended to give effect 
to the WA in UK law, and this Bill is also intended to be the primary 
vehicle for the implementation of the EEA and Swiss agreements.41 42  

There are some differences between the provisions in the Swiss 
agreement and those in the WA and EEA Agreement. In the case of the 
Swiss Citizens’ Rights Agreement, the agreement applies in both a deal 
and no-deal scenario. The explanatory document notes: 

The agreement will enter force after the implementation period in 
a deal scenario or from exit day in a no deal scenario.43 

Some key dates are also different for EEA, EU and Swiss nationals in 
terms of family reunion. In a no deal scenario, for applicants wishing to 
join an EU/EEA/Swiss national close family member who has been living 
in the UK before exit day, the relationship must have begun before 31st 
December 2020 for EU nationals, ‘exit day’ for EEA nationals, and 31st 
December 2025 for Swiss nationals.44  

3.2 No-deal 
The Government has said the EU Settlement Scheme will continue to 
operate regardless of whether the UK leaves the EU with or without a 
deal. However, the key dates related to the scheme vary depending on 
the type of Brexit. For instance, Article 18 states: 

                                                                                                 
40 GOV.UK, Swiss Citizens’ Rights Agreement, 20th December 2018 
41 HM Government, Explainer for the agreement on arrangements between Iceland, the 

Principality of Liechtenstein and the Kingdom of Norway, and the United Kingdom 
of Great Britain and Northern Ireland, following the withdrawal of the United 
Kingdom from the European Union, 20th December 2018 

42 HM Government, Explainer for the agreement between the United Kingdom of Great 
Britain and Northern Ireland and the Swiss Confederation on citizens’ rights 
following the withdrawal of the United Kingdom from the European Union and the 
Free Movement of Persons Agreement, 20th December 2018 

43 HM Government, Explainer for the agreement between the United Kingdom of Great 
Britain and Northern Ireland and the Swiss Confederation on citizens’ rights 
following the withdrawal of the United Kingdom from the European Union and the 
Free Movement of Persons Agreement, 20th December 2018, page 10. 

44  GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status, What 
you’ll get, If you want to bring family members to the UK 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766995/Agreement_on_arrangements_between_Iceland__the_Principality_of_Liechtenstein__the_Kingdom_of_Norway_and_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_following_the_withdrawal_of_the_United_Kingdom_from_the_European_Union_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/767003/Agreement_between_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_and_the_Swiss_Confederation_on_citizens__rights_following_the_withdrawal_of_the_United_Kingdom_from_the_European_Union_and_the_Free_Movement_of_Persons_Agreement.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/767003/Agreement_between_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_and_the_Swiss_Confederation_on_citizens__rights_following_the_withdrawal_of_the_United_Kingdom_from_the_European_Union_and_the_Free_Movement_of_Persons_Agreement.pdf
https://www.gov.uk/government/news/swiss-citizens-rights-agreement
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766998/Explainer_-_UK-EEA_EFTA_Separation_Agreement.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/767005/Explainer_-_Swiss_citizens__rights_agreement.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/767005/Explainer_-_Swiss_citizens__rights_agreement.pdf
https://www.gov.uk/settled-status-eu-citizens-families/what-settled-and-presettled-status-means
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The deadline for submitting the application shall not be less than 
6 months from the end of the transition period, for persons 
residing in the host State before the end of the transition period. 

For persons who have the right to commence residence after the 
end of the transition period in the host State the deadline for 
submitting the application shall be 3 months after their arrival, or 
the expiry of the deadline referred to in the first subparagraph, 
whichever is later.45  

The deadline for the EU Settlement Scheme is therefore 30th June 2021 
in the event of a deal, as this is 6 months following the end of the 
transition period on 31st December 2020. However, the requirement for 
a 6 month ‘grace period’ set out in the WA is not binding in the event 
of a no-deal Brexit, and the Government have said that deadline will 
instead be 31st December 2020. To be eligible for the scheme, 
applicants must have been residing in the UK prior to its departure from 
the EU. In a deal scenario, this date is the end of the transition period 
(31st December 2020). However, in a no-deal scenario, this is ‘exit day’, 
which is currently set to be 31st October 2019. Furthermore, for eligible 
applicants wishing to join an EU/EEA/Swiss close family member who is 
living in the UK before ‘exit day’ in a no-deal scenario, they have until 
29th March 2022 to do so. In a deal scenario, there is no deadline.46  

Aside from deadlines, other aspects of the scheme could be liable to 
change. As noted above, the Government established the EUSS broadly 
in accordance with the conditions set out in Article 18. However, if the 
WA is not ratified, the conditions will not be binding and thus could be 
changed in future. The Government have stated that the ‘basis for 
qualifying will remain the same’ in the event of a no-deal Brexit, but 
without the WA, there will be no international law obligation for the 
scheme to remain in its current form. Professor Steve Peers, from the 
University of Essex, has written about this, stating that in the event of 
no-deal: 

the UK government would be free to change the details at some 
later date. For instance, it could have stricter rules on what 
happens when workers become unemployed, or otherwise 
regarding the definition of ‘worker’, or as regards qualification for 
permanent residence.47 

Whilst the Government have said the basis for qualifying for the scheme 
will remain the same in the event of no-deal, some concurrent changes 
could affect an application to the scheme. For example, on departure 
from the EU, EEA and Swiss nationals committing a crime would be 
subject to the stricter deportation thresholds set out in UK law rather 
than EU law. As established, criminality is one of the three core aspects 
of the EUSS application, and applicants subject to a deportation order 
will be refused. Additional information related to ‘criminality’ and the 
EUSS can be found in Sections 5.3 and 7.3 of this paper.  

                                                                                                 
45 GOV.UK, Withdrawal Agreement, Article 18(1)(b) 
46 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), What 

you’ll get, If you want to bring family members to the UK 
47 Professor Steve Peers, EU Law Analysis, Staring into the Abyss: Citizens’ Rights after a 

No Deal Brexit, 6th December 2018 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759019/25_November_Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://www.gov.uk/settled-status-eu-citizens-families/what-settled-and-presettled-status-means
http://eulawanalysis.blogspot.com/2018/12/staring-into-abyss-citizens-rights.html
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4. EUSS and the future 
immigration system 

Under the Withdrawal Agreement, free movement would continue until 
the end of the transition period on 31st December 2020. However, in 
the event of no-deal, free movement is to end ‘as soon as possible’ 
following the UK’s departure from the EU, which is currently set to be 
31st October 2019.48 As the European Union (Withdrawal) Act 2018 
preserves EU law, the UK Parliament must legislate in order to end free 
movement. The Immigration and Social Security Co-ordination (EU 
Withdrawal) Bill 2017-19 would give the Home Secretary the power to 
repeal free movement and other related rights derived from the EU 
which have become part of UK legislation. The Bill’s House of Commons 
report stage and third reading dates are to be announced.  

The new immigration system is not set to be introduced until 2021, and 
as such a new form of immigration permission will be introduced after 
exit day under a no-deal Brexit called ‘European Temporary Leave to 
Remain’ (ETLR). The infographic below demonstrates how this could 
provisionally fit together. 

 

                                                                                                 
48 House of Commons Library, Brexit delayed again: until 31 October 2019? 17th April 

2019 

http://www.legislation.gov.uk/ukpga/2018/16/contents/enacted
https://services.parliament.uk/bills/2017-19/immigrationandsocialsecuritycoordinationeuwithdrawal.html
https://services.parliament.uk/bills/2017-19/immigrationandsocialsecuritycoordinationeuwithdrawal.html
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8549
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8549
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5. Settled and pre-settled status 

5.1 What is settled status? 
Settled status is available to those who have five years continuous 
residence in the UK (further information on the continuous residency 
requirement can be found in Section 8.2). Settled status is also known 
as ‘indefinite leave to remain under the EU Settlement Scheme.’49 
Holders of settled status will be able to legally continue living and 
working in the UK for as long as they like, with no need to apply for a 
visa extension.50 Those with settled status may be eligible to apply for 
British citizenship.  

Settled status is not an automatic right but rather a status that EU 
nationals will need to apply for and be granted. EU nationals who fail to 
apply for settled status before the deadline may no longer have a legal 
right to live in the UK.51  

This differs from the right of permanent residence which EEA nationals 
have experienced until now under Directive 2004/38/EC (known as the 
Free Movement Directive). The Government have said this will no longer 
apply when the UK has left the EU (or following the transition period in 
the event of a deal). As the European Union (Withdrawal) Act 2018 
preserves EU law, it will be necessary for Parliament to legislate to bring 
an end to free movement. The Immigration and Social Security Co-
ordination (EU Withdrawal) Bill 2017-19 has been introduced to repeal 
the regulations which implement the Free Movement Directive.  

Under the Free Movement directive, EEA nationals automatically acquire 
the right to permanent residence after legally residing in a host member 
state for a five-year period. It has been possible to apply for a 
permanent residence document for EEA nationals to confirm their 
immigration status.  

5.2 What is pre-settled status? 
Pre-settled status is also known as ‘5 years’ limited leave to enter’ or 
‘limited leave to remain’.52 As the description implies, pre-settled status 
allows the holder to remain in the UK for a further 5 years from the 
date they were granted pre-settled status.  

Government guidance states that if applicants do not have 5 years’ 
continuous residence when applying, they will usually get pre-settled 

                                                                                                 
49 GOV.UK, Check if you can become a British citizen 
50 Free Movement, Briefing: the rules on returning residents with indefinite leave to 

remain (ILR), 1st November 2018 
51 Parliament.uk, Written Questions and Answers and Written Statements, Immigration: 

EU Nationals: Written question – 146072, 21st May 2018 
52 Home Office, EU Settlement Scheme: EU, other EEA and Swiss citizens and their 

family members, 29th March 2019, page 94 
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http://www.legislation.gov.uk/ukpga/2018/16/contents/enacted
https://services.parliament.uk/bills/2017-19/immigrationandsocialsecuritycoordinationeuwithdrawal.html
https://services.parliament.uk/bills/2017-19/immigrationandsocialsecuritycoordinationeuwithdrawal.html
https://www.gov.uk/british-citizenship
https://www.freemovement.org.uk/case-irene-clennell-rules-returning-residents-ilr/
https://www.parliament.uk/written-questions-answers-statements/written-question/commons/2018-05-21/146072
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/791153/Main-EUSS-guidance-29-March-v1.0.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/791153/Main-EUSS-guidance-29-March-v1.0.pdf
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status. The guidance states applicants should only need to submit 1 
document dated in the last 6 months to be granted pre-settled status.53  

The EU Settlement Scheme guidance ‘What you’ll get’ says:  

you can then apply to change this to settled status once you’ve 
got 5 years’ continuous residence. 

If applicants will reach 5 years’ continuous residence at some point 
before 30th December 2020, the Government have said they can choose 
to wait to apply until they have reached 5 years’ continuous residence. 
This means that if the application is successful, they will be granted 
settled status without having to apply for pre-settled status first.54 

If the UK leaves the EU with a deal, applicants must have started living 
in the UK by 31st December 2020 to be eligible for pre-settled status. In 
the event of a no-deal scenario, applicants must have started living in 
the UK prior its exit from the EU, which following the latest extension to 
Article 50, is set to be 31st October 2019.55 

The Statement of Intent for the EU Settlement Scheme explains that 
pre-settled status will provide the same entitlements as currently 
enjoyed by EEA nationals: 

The status granted to EU citizens and their family members under 
the EU Settlement Scheme – settled status (indefinite leave to 
remain) or pre-settled status (limited leave to remain), granted 
under Appendix EU to the Immigration Rules – will enable them to 
continue their lives in the UK much as before, with the same 
entitlements as now to work (subject, in light of the Withdrawal 
Agreement, to any relevant occupational requirements), study and 
access public services and benefits, according to the same rules as 
now. 

5.3 Can settled or pre-settled status be lost? 
Settled status, can be lost. This is a key distinction between the specific 
immigration status of ‘indefinite leave to remain’ (a status generally 
more relevant for non-EU/EEA nationals) and citizenship.  

Time spent outside UK 

Holders of indefinite leave to remain lose their status if they spend a 
specified amount of time outside of the country. Subject to approval by 
Parliament, holders of settled status should be able to spend up to 5 
years in a row outside the UK before losing their status. In the case of 
Swiss citizens, this is 4 years.  

Whilst it is yet to be approved, the Government stated in a Policy Paper 
‘Citizens’ Rights – EU citizens in the UK and UK nationals in the EU’ that 
this time limit will also apply in a no-deal scenario.56  

                                                                                                 
53 GOV.UK, EU Settlement Scheme: evidence of UK residence, 29th March 2019 
54 GOV.UK, Apply to the EU Settlement Scheme: What you’ll get 
55 House of Commons Library, Commons Briefing paper, Brexit delayed again: until 31st 

October 2019? 17th April 2019 
56 Department for Exiting the European Union, Citizens’ Rights – EU citizens in the UK 

and UK nationals in the EU – Policy Paper, Last updated 28th March 2019, Page 3 
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/718237/EU_Settlement_Scheme_SOI_June_2018.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/790570/Policy_Paper_on_citizens_rights_in_the_event_of_a_no_deal_Brexit.pdf
https://www.gov.uk/guidance/eu-settlement-scheme-evidence-of-uk-residence
https://www.gov.uk/settled-status-eu-citizens-families/what-settled-and-presettled-status-means
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8549
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/790570/Policy_Paper_on_citizens_rights_in_the_event_of_a_no_deal_Brexit.pdf
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This is more favourable than the requirement in place for holders of 
other types of indefinite leave to remain (not under the EU Settlement 
Scheme). Further information on this can be found in Section 7 of the 
Statement of Intent for the EU Settlement Scheme. 

As with settled status, if the holder of pre-settled status spends a certain 
amount of time outside the country their status will be lost. For pre-
settled status, the Government guidance states this is 2 years in a row.57  

Criminality  

Where a person is granted settled or pre-settled status, that status can 
be removed by way of deportation under UK law.  

Article 20 of the Withdrawal Agreement states (on page 40): 

The conduct of Union citizens or United Kingdom nationals, their 
family members, and other persons, who exercise rights under this 
Title, where that conduct occurred after the end of the transition 
period, may constitute grounds for restricting the right of 
residence by the host State or the right of entry in the State of 
work in accordance with national legislation. 

This means that following the transition period, the UK can restrict the 
right of residence of a person if they commit a new crime, and 
effectively remove their settled or pre-settled status. 

The Withdrawal Agreement makes clear that if a crime is committed 
during the transition period, or whilst the UK remains a member of the 
EU, the existing EU law on deportation will apply58 (set out in EEA 
Regulations 2016). 

However, if a person with settled status commits a crime following the 
UK’s departure from the EU (after the transition period), they will be 
subject to the current UK thresholds for deportation for non-EEA 
nationals. A Free Movement briefing ‘How criminal convictions affect 
settled status for EU citizens’ notes that protection against deportation 
is far weaker in UK law compared to EU law, “so a sharp increase in 
deportation action against resident EU citizens would therefore be 
expected after the protection of EU law standards ceases to apply”.59   

In the event of a no-deal scenario, the default position is that EU 
nationals become subject to the current UK thresholds for deportation 
for non-British citizens. The Immigration, Nationality and Asylum (EU 
Exit) Regulations 2019, would come into force on exit day, making the 
relevant legislative changes. 

                                                                                                 
57 GOV.UK, Apply to the EU Settlement Scheme (settled and pre-settled status), What 

you’ll get 
58 GOV.UK, Withdrawal Agreement, Article 20, Page 39  
59 Free Movement, Colin Yeo, Briefing: How criminal convictions affect settled status for 

EU citizens, 18th February 2019 
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5.4 Switching from pre-settled status to 
settled status 

It is important to note that holders of pre-settled status will be required 
to maintain continuous residence if they wish to qualify for settled 
status. This generally means the applicant must not have been absent 
from the UK for more than 6 months in total in any given 12-month 
period. Further information on the continuous residence requirement is 
set out in Section 8.2 of this paper. 

Holders of pre-settled status will need to make an application for settled 
status when they become eligible. The onus is on the individual to make 
a new application. 

The lack of a structured process has drawn criticism, including from the 
House of Lords EU Justice Sub-Committee, who raised their concerns in 
a letter to the Home Secretary Sajid Javid on 27 February 2019. The 
letter stated that without prompts or a proper system, EU nationals with 
pre-settled status are at risk of not knowing they need to re-apply.60 

 

House of Lords EU Justice Sub-Committee: 

Without a scheme to move people from pre-settled status to settled status there is a 
serious risk of simply postponing rejections of people’s applications for settlement rights, 
undermining the Government’s aim in creating pre-settled status in the first place.61 

 

There have also been suggestions that holders of pre-settled status 
should automatically be granted settled status after five years. In a 
written response to the House of Lords EU Justice Sub-Committee, the 
Home Secretary stated this would not be possible or desirable. He noted 
some holders of pre-settled status may not qualify for settled status. For 
example, the continuous residence requirement may not be fulfilled, 
some holders of pre-settled status may not intend to remain in the UK, 
or could have left during the intervening period, and some may have 
already qualified for settled status before five years.62  

However, the Home Secretary did say that consideration will be given to 
whether it would be possible to implement a reminder system to 
prompt people to apply for settled status when their pre-settled status 
nears expiry.63  

 

                                                                                                 
60 Parliament.uk, Letter to Rt. Hon. Sajid Javid from Baroness Kennedy of The Shaws, 

Chairman of EU Justice Sub-Committee, 27 February 2019 
61 Parliament.uk, Letter to Rt. Hon. Sajid Javid from Baroness Kennedy of The Shaws, 

Chairman of EU Justice Sub-Committee, 27 February 2019 
62 Parliament.uk, Letter to Baroness Kennedy of the Shaws QC, Chairman of EU Justice 

Sub-Committee, from Rt. Hon. Sajid Javid, 20th March 2019  
63 Parliament.uk, Letter to Baroness Kennedy of the Shaws QC, Chairman of EU Justice 

Sub-Committee, from Rt. Hon. Sajid Javid, 20th March 2019 
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6. EUSS eligibility 
The GOV.UK page ‘Apply to the EU Settlement Scheme: Who should 
apply’ provides an overview of the eligibility requirements.  

In the majority of cases, EU, EEA and Swiss citizens who wish to remain 
in the UK following its departure from the EU will need to apply to the 
scheme. The Home Office guidance ‘EU Settlement Scheme: EU, other 
EEA and Swiss citizens and their family members’ provides in-depth 
information on the eligibility requirements. 

It is also possible for non-EEA citizens to apply to the EU Settlement 
Scheme in some circumstances. Government guidance states non-EEA 
nationals are eligible to apply if they are the following: 

• Family member of an EU, EEA or Swiss citizen 

• Family member of a British citizen and lived outside the UK in an 
EEA country together (known as the Surinder Singh route) 

• Family member of a British citizen who has EU, EEA or Swiss 
citizenship and who lived in the UK as an EU, EEA or Swiss citizen 
before getting British citizenship 

• Previously had an EU, EEA or Swiss family member living in the UK 
(retained right of residence) 

• Primary carer of a British, EU, EEA or Swiss citizen (known as 
Zambrano and Chen carers) 

• Child of an EU, EEA or Swiss citizen who used to live and work in 
the UK, or the child’s primary carer (known as Ibrahim and 
Teixeira children)64 

Further information including the list of eligible family members can be 
found on the GOV.UK webpage ‘Apply to the EU Settlement Scheme 
(settled and pre-settled status): If you’re not an EU, EEA or Swiss 
citizen’.  

The EU, EEA or Swiss family member will usually need to apply to the 
scheme too.  It is possible to link applications together; the Government 
guidance related to the EUSS and family members states: 

Your family member will be given an application number when 
they apply. You can use this to ‘link’ your application to theirs, so 
that your applications are considered together.65 
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It is important to note that the Government have advised that the 
following groups of people may also need to apply to the EUSS: 

• EU, EEA or Swiss citizen family members of British citizens 

• Family members of EU, EEA or Swiss citizens who do not need to 
apply (such as family members of Irish nationals) 

• Born in the UK but not a British citizen 

• Holders of permanent residence documents 

• Those on the Surinder Singh route 

• Those with derivative residence rights 

6.1 Derivative rights of residence 
The EU Settlement Scheme is also open to people resident in the UK 
based on their ‘derivative right’ to reside, based on wider EU law.  

These include ‘Chen carers’ (the primary carer of a self-sufficient EEA 
citizen child), ‘Ibrahim and Teixeira’ cases (a child of a former EEA citizen 
worker who is in education in the UK and their primary carer), and 
‘Zambrano carers’ (the primary carer of a British citizen child or 
dependent adult). It is estimated there are around 1,700 people 
currently relying on a derived right to reside in the UK.66  

Unlike Chen and Ibrahim and Teixeira cases, Zambrano carers are not 
protected by the draft Withdrawal Agreement, however the 
Government stated in the Explanatory Memorandum to the Statement 
of Changes to the Immigration Rules (HC 1919) that: 

In light of the particular circumstances of these cases, it is 
appropriate that their long-term stance in the UK should be 
protected by bringing them within the scope of the EU Settlement 
Scheme. 

The Government was criticised, including by the Refugee and Migrant 
Children’s consortium, for the delay in clarifying the rights of people 
with derived rights of residence in the UK following Brexit. The 
Government initially said in the Statement of Intent for the EUSS in June 
2018 that ‘further details will be provided in due course on the new 
status available to them,’67 however the detail was not provided until 
March 2019. The Home Affairs Select Committee report on the EUSS 
stated: 

It should not have taken such a length of time for the 
Government to make a clear and unambiguous statement on the 
rights of Zambrano carers under the Settlement Scheme and 
following Brexit. We welcome the clarity the Government has 
now afford this group, but it is unacceptable that these citizens 
were left in limbo for so long.68 
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Changes to the Zambrano route 

The Home Office updated their policy guidance on 2nd May 2019 to 
state that: 

Where a person wishes to remain in the UK on the basis of family 
life with a British citizen, they should first make an application for 
leave to remain under Appendix FM to the Immigration Rules, not 
for a derivative residence card on the basis of Zambrano.69   

The guidance makes clear that a Zambrano derivative right of residence 
will only be considered when: 

─ an applicant has first made an application under Appendix 
FM to the Immigration Rules or any other Article 8 ECHR 
claim; 

─ the application has been refused and the applicant’s appeal 
rights exhausted; and  

─ the applicant’s circumstances must not have changed. 

The Free Movement website has discussed the potential impact of these 
changes in relation to the EUSS, suggesting that the changes to the 
Home Office guidance have effectively limited settled status to those 
already granted a residence card confirming their derivative right to 
reside. 70  
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7. Who may not need to apply? 
The Government’s guidance ‘Apply to the EU Settlement Scheme 
(settled and pre-settled status): Who should apply’ states people do not 
have to apply if they have indefinite leave to enter or remain in the UK, 
or are Irish nationals. British citizens cannot apply to the scheme 
(including dual British citizens). 

The guidance also states the following groups do not need to apply: 

• EU, EEA or Swiss citizens who moved to UK before it joined 
the EU 

• Frontier workers (work in UK but do not live here) 

• Exempt from immigration control (e.g. foreign diplomats)71 

7.1 Irish nationals 
Irish nationals have a special status in UK law under the Common Travel 
Area which pre-dates the rights they have as EU nationals. The Republic 
of Ireland is not considered to be a foreign country for the purposes of 
UK law and Irish citizens are not considered to be ‘aliens’.72 Irish citizens 
are instead treated as if they have permanent immigration permission to 
remain in the UK from the date they take up ‘ordinary residence’ here.73 

Because of this ‘special status’, Irish citizens do not have to apply to the 
EUSS. However, they can apply to the scheme if they wish to do so. The 
Home Office guidance on the EU Settlement Scheme states: 

Irish citizens enjoy a right of residence in the UK that is not reliant 
on the UK’s membership of the EU. This means that Irish citizens 
do not need to apply for status under the scheme. Nonetheless, 
Irish citizens can make an application under the scheme, should 
they wish to do so. Their family members (who are not Irish 
citizens or British citizens and who do not have leave to enter or 
remain in the UK) will need to make an application for status 
under the EU Settlement Scheme. 

There has been controversy over the settled status scheme and its 
potential impact on the rights of those from Northern Ireland and the 
Good Friday Agreement. In March and April, campaigners and media 
outlets claimed that the Government has re-classified Northern Irish 
people as being automatically British by birth. The House of Commons 
Library briefing paper ‘Northern Ireland, Citizenship and the 
Belfast/Good Friday Agreement’ provides further information. 

7.2 Holders of indefinite leave to remain 
If someone already has indefinite leave to remain (ILR) or enter the UK, 
then the Government has said there is no need for them to apply to the 
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EUSS.74 However, they can apply if they wish to do so and more 
information can be found on the GOV.UK webpage ‘Apply to the EU 
settlement scheme (settled and pre-settled status: if you have 
permanent residence or indefinite leave to remain’.  

 
European nationals who arrived in the UK before 1973 

European nationals who arrived in the UK before 1st January 1973 may 
have been granted indefinite leave to remain automatically.75  

The online guidance states:  

You’ll usually have applied for indefinite leave to remain. You may 
already have it if you’re an EU citizen who was living in the UK on 
1 January 1973 and there was no time limit on how long you 
were allowed to stay in the UK. However you might have lost it if 
you spent more than 2 years in a row outside the UK.76 

According to Government guidance related to the EUSS, if European 
nationals do not have a document confirming their ILR status, they can 
either: 

• apply to the EU Settlement Scheme to get settled or pre-settled 
status 

• apply to the Windrush Scheme to get proof of ILR status77 

On 1st February 2019, a Parliamentary Question was asked by Lord 
Greaves regarding the ability of European nationals who arrived before 
the UK joined the EEC/EU, to apply to the Windrush Scheme for 
documentation to confirm their status. In response, Baroness Williams 
of Trafford stated:  

EU citizens who were settled in the UK before 1973 are 
deemed to have indefinite leave to remain and therefore 
already have a UK immigration status, which will be 
unaffected by the UK’s exit from the European Union. EU 
citizens who already have indefinite leave to remain are not 
required to apply to either the Windrush Scheme or the EU 
Settlement Scheme, but they may find it useful to do so to 
obtain up-to-date evidence of their status free of charge. 

7.3 Frontier workers 
Frontier workers are EU, EEA and Swiss citizens who work in the UK but 
live elsewhere. For instance, a worker who lives in the Republic of 
Ireland but works in Northern Ireland.  

The Government guidance ‘EU Settlement Scheme: frontier workers’ 
states that in the event of a deal, frontier workers who wish to continue 
working in the UK but do not wish to live here do not need to apply to 
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the EU Settlement Scheme. If they do wish to live in the UK, they must 
apply to the EU Settlement Scheme. 

In the event of a no-deal Brexit, it is unclear what the situation will be. 

For further information on frontier workers and non-EU family members 
see the Government guidance ‘EU Settlement Scheme: non-EU citizen 
family members of frontier workers’.  
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8. What does the application 
process involve? 

The EU Settlement Scheme application checks 3 basic principles 
according to the Government: 

1 Identity 

2 UK residence 

3 Criminality78 

In most cases, the application is completed using the Home Office 
smartphone app ‘EU Exit: ID Document Check’ and an online form. The 
app is used for the identity checks, whilst the online form is used for UK 
residence and criminality checks. Currently the app is only available on 
Android devices, but the Government have confirmed it will be available 
on Apple phones by the end of 2019.79 

The application process has been streamlined and is intended to be 
much simpler than other types of immigration applications.  

Whilst the simplified process has been welcomed, the online nature of 
the application and resulting digital status has raised widespread 
concern, particularly in relation to elderly and vulnerable people. These 
concerns are outlined in Section 11 of this briefing paper. However, the 
Government have now said that for those who are unable to access the 
support mechanisms in place, a paper application form will be made 
available. In response to a Parliamentary Question in April 2019, 
Baroness Trafford (Minister of State for the Home Office) said:  

A triage process will ensure paper application forms are given to 
those with specific needs and that they are restricted to the 
individual requesting them.80 

However, not everyone can make an online application. In some, more 
complex, circumstances applicants must call the EU Settlement 
Resolution Centre in the first instance and answer some questions 
before being sent a physical application form.81 

It is possible to apply to the EUSS from outside the UK using the ‘EU 
Exit: ID Document Check’ app. If EEA or Swiss applicants cannot scan 
their ID using the app, the document can be sent via post. This is not 
the case for non-EEA citizens, who according to the Government 
guidance, must contact the EU Settlement Resolution Centre for 
assistance.82  
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8.1 Identity 
The ‘EU Exit: ID Document Check’ app is used to verify applicants’ 
identity in the first stage of the application process. The Government 
have published guidance for applicants on how to use the app: ‘Using 
the EU Exit: ID Document Check app’. 

A valid passport or national identity card is required as proof of 
identity. This means it must not have expired.  

If an applicant does not have an identity document, it may be possible 
to use other evidence in certain situations. The Government have 
encouraged applicants to contact the EU Settlement Resolution Centre 
in this situation.  

EEA nationals who have an identity document with a biometric chip can 
digitally upload the document to the application via the smartphone 
app.  

If the document is not biometric, or the applicant is a non-EEA national 
applying from the UK, then documents can be sent via post instead. The 
Home Office have said they will return documents as soon as they have 
been scanned.83 

It is also necessary for applicants to provide a digital photo of their face 
using the app. 

 

8.2 UK residence 
An integral component of the EUSS application is determining whether 
the applicant has been resident in the UK.  

Residency requirements were agreed in the WA, but it is important to 
note that the EUSS uses more favourable residency requirements. The 
requirements set out in the WA reflect the existing requirement for EEA 
nationals to be ‘exercising Treaty rights’ to be permitted to remain in a 
Member State longer than 3 months. For example, under EU law 
students or economically inactive people exercising their free movement 
rights must hold comprehensive sickness insurance in their host state. 
Article 18 of the WA permits the UK and EU Member States to require 
proof of this insurance when considering whether to issue residence 
documents (see Section 3.1). 

However, the Home Office confirmed on 26th January 2018 that:  

we will not require students and self-sufficient people living here 
to prove that they have held comprehensive sickness insurance 
when they apply for settled status in the UK. Students and self-
sufficient people living here can still be granted settled status even 
if they have never held this.84 

During the application automated checks can be conducted to confirm 
residency. The applicant is prompted to provide their National Insurance 
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number which will allow an automated check of their residence based 
on tax and certain benefit records. This is not compulsory, and 
applicants do not have to provide their National Insurance number if 
they do not wish to do so. However, the Government have stated that 
most applicants who provide their National Insurance number do not 
need to provide any further evidence of their UK residence.85  

The Government’s detailed guidance ‘EU Settlement Scheme: evidence 
of UK residence’ provides information on how to submit evidence if the 
automated check does not satisfy the requirements, alongside examples 
of what constitutes evidence. The Home Office has adopted an 
approach of ‘evidential flexibility’ to allow caseworkers to exercise 
discretion where appropriate.86  

 

Continuous residence requirement and exceptions 

To be eligible for settled status applicants must have 5 years 
continuous residence in the UK. The continuity of residence 
requirement for settled status mirrors the continuous residence 
requirements set out in EU law for EEA nationals to be granted the right 
of permanent residence in a Member State. 

This extract from Article 15 of the Withdrawal Agreement makes clear 
the continuity of residence requirement is rooted in EU law 
(nonetheless, it will remain in the event of no-deal): 

Continuity of residence for the purposes of acquisition of the right 
of permanent residence shall be determined in accordance with 
Article 16(3) and Article 21 of Directive 2004/38/EC.  

Once acquired, the right of permanent residence shall be lost only 
through absence from the host State for a period exceeding 5 
consecutive years.87 

What constitutes continuous residence? 
Home Office guidance ‘EU Settlement Scheme: EU, other EEA and Swiss 
citizens and their family members’ defines continuity of residence as: 

Completing a continuous qualifying period of residence in the UK 
and Islands generally means that the applicant has not been 
absent from the UK and Islands for more than 6 months in total 
(in a single period of absence or more than one) in any given 12-
month period, throughout the period of residence relied upon by 
the applicant. 

A continuous qualifying period of residence is also broken where a 
person has served, or is serving, a sentence of imprisonment of any 
length in the UK. The Government guidance states: 

Where a person has completed a continuous qualifying period of 
residence in the UK and Islands of less than 5 years, continuity of 
residence is broken, and restarts from scratch on release, where 
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the applicant served or is serving a sentence of imprisonment of 
any length in the UK and Islands.88 

Previous continuous residence can also be relied upon to make an 
application for settled status. Five years continuous residence in the UK 
can be used as the basis of an application if no ‘supervening event’ has 
occurred in the meantime. This means the applicant must not have been 
absent from the UK for more than five years in a row and must not have 
been subject to a deportation order. Imprisonment is not classified as a 
supervening event in terms of the EUSS, and as such people who have 
been imprisoned can rely on five years continuous residence accrued 
prior to their prison sentence when making an application.89  

Exceptions to the continuous residence requirement 
The exceptions are: 

• a single period of more than 6 months but which does not exceed 
12 months for an important reason (for example, pregnancy, 
childbirth, serious illness, study, vocational training or an overseas 
work posting) 

• any period of absence on compulsory military service  

• time spent abroad as a Crown servant, or as the family member of 
a Crown servant 

• time spent abroad in the armed forces, or as the family member 
of someone in the armed forces.90 

8.3 Criminality 
Alongside eligibility checks, the EUSS includes suitability checks. This 
involves asking applicants to self-report any criminal convictions that 
appear in their criminal record in the UK or overseas.  

The online guidance states: 

If you’re 18 or over, the Home Office will check you have not 
committed serious or repeated crimes, and that you do not pose a 
security threat.91 

The guidance also makes clear that applicants will still be eligible for 
settled or pre-settled status if they have been convicted of a minor 
crime.92 In terms of other convictions, applicants may still get settled or 
pre-settled status, but this will be decided on “a case-by-case basis”.93 

According to this guidance, applicants do not need to declare the 
following: 
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• Spent convictions 

• Cautions 

• Alternatives to prosecution, such as speeding fines 

Applicants will also be checked against the Police National Computer 
(PNC) and the Warnings Index (WI).94 

 

Rules EU15 and EU16 of Appendix EU 
EU15 and EU16 of Appendix EU of the Immigration Rules set out the 
suitability criteria; they cover criminality and deception respectively. 

EU15 states an application will be refused where, at the date of the 
decision:  

1. The applicant is subject to a deportation order or to a 
decision to make a deportation order; or 

2. The applicant is subject to an exclusion order or exclusion 
decision. 

The criteria for deportation on the basis of previous criminality are not 
set out in Appendix EU, but can instead be found in the Home Office 
‘suitability guidance’ which was published on 1st April 2019. 

The guidance makes clear that the assessment of suitability must be 
conducted on a case by case basis on the applicant’s personal conduct 
in the UK and overseas. This includes whether they have any “relevant 
prior criminal convictions” and whether they have been open and 
honest in their application.95  

The suitability guidance summarises the process: 

From information provided by the applicant and obtained from 
the PNC and WI, UK Visas and Immigration must conduct an 
initial assessment of suitability, taking into account the length of 
the applicant’s previous residence where relevant, to establish 
whether the application is to be referred to Immigration 
Enforcement (IE) for full case by case consideration of the 
individual’s conduct under the public policy and public security 
test as set out in the EEA Regulations 2016 (or under the UK 
criminality thresholds if the relevant conduct was committed after 
the end of the implementation period, or after exit day in the 
event the UK leaves the EU without a deal). If a decision is then 
made by IE that falls within rule EU15(1) (i.e. a decision to deport 
or exclude the individual), the application under the scheme will 
be refused by IE.96   

The guidance states that where an applicant has a known past 
conviction (or convictions) which was not referred to the Home Office 
for deportation consideration under the policy in place at that time, and 
they have not committed any further offence which meets the referral 
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criteria, the application must be considered without referral to 
Immigration Enforcement.97  

Separate to criminality, the suitability requirements also relate to 
deception. Rule EU16 of Appendix EU of the Immigration Rules states: 

EU16(a): in relation to the application and whether or not to the 
applicant’s knowledge, false or misleading information, 
representations or documents have been submitted (including 
false or misleading information submitted to any person to obtain 
a document used in support of the application), and the 
information, representation or documentation is material to the 
decision whether or not to grant the applicant indefinite leave to 
enter or remain or limited leave to enter or remain under the 
scheme   

• EU16(b): the applicant is subject to a removal decision under the 
EEA Regulations 2016 on the grounds of their non-exercise or 
misuse of rights under Directive 2004/38/EC  

The interpretation of ‘false’ requires dishonesty or deception to be used 
in an application although not necessarily by the applicant.98 Rule EU16 
of Appendix EU is a discretionary provision.99 The suitability guidance 
states the caseworker must examine: 

whether the deception is material to the decision whether or not 
to grant leave under the scheme100 

Further information can be found in the ‘EU Settlement Scheme 
Suitability Guidance’. 

There is no right to apply for an administrative review of a decision 
made to refuse an application under Appendix EU on suitability grounds 
as set out in rule EU15 or EU16.101 
 

8.4 Decision 
Applicants receive the decision via email. The status can be confirmed 
online using the Home Office online checking service ‘View and Prove 
your Rights in the UK’. 

Proof of settled or pre-settled status is online only. There is no 
physical proof of status. 

The report on the EU Settlement Scheme conducted by the Independent 
Chief Inspector of Borders and Immigration noted that the Home Office 
had told inspectors it hoped to be able to provide EU Settlement 
Scheme applicants with a decision within two weeks.102  

The Statement of Intent for the EUSS first published in June 2018 
stated: 
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Throughout, we will be looking to grant, not for reasons to 
refuse, and caseworkers will be able to exercise discretion in 
favour of applicants where appropriate, to minimise administrative 
burdens.103 

However, if an application is refused, the avenues of appeal vary 
according to the date of the refusal, the reason for refusal, and whether 
there is a deal or no-deal. 

 

 

 

 

 

 

 

 

 

 

 

 

Under Article 18(1)(r) of the WA refused applicants will be guaranteed a 
statutory right of appeal. However, in a no-deal scenario, the current 
situation will continue whereby applicants have the right to an 
administrative review unless the refusal was made on “suitability 
grounds”. In which instance, the only redress is a judicial review. The 
rules relating to such an administrative review can be found in Appendix 
AR (EU) of the Immigration Rules. The differences between each avenue 
of appeal are summarised below. 

Key differences 

• An appeal would be heard by a judge in the First Tier Tribunal 
(Immigration and Asylum Chambers). The judge looks at the facts 
of the case to determine whether the preferable decision was 
made. 

• An administrative review is an internal Home Office procedure. 
It looks at the facts to determine whether the preferable decision 
was made by the delegate of the Home Office when refusing the 
application.  

• A judicial review is a different type of review. A judge will look 
at the decision to determine whether an error in law or procedure 
was made. The judge does not consider whether the preferable 
decision on the facts was made but rather the legality of the 
decision.  
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In response to a question from Lord Greaves, Baroness Williams of 
Trafford explained: 

If the draft Withdrawal Agreement is agreed, the Government will 
provide a right of appeal under the scheme through the 
Withdrawal Agreement Bill. If there is no deal, eligibility refusals 
under the scheme will continue to have a right to administrative 
review. All refusals will have a right to judicial review. Where a 
human rights claim is made outside the EU Settlement Scheme 
and that claim is refused, there is a right of appeal under existing 
legislation. This is in line with the remedies generally available to 
non-EEA nationals refused leave to remain in the UK. In either 
scenario, applicants will be able to reapply to the scheme free of 
charge if they do not agree with a decision.104 

Further to this, in response to a PQ from Angela Crawley MP, Caroline 
Nokes stated: 

Resident EEA and Swiss citizens and their family members have 
until at least 31 December 2020 to make an application to the EU 
Settlement Scheme. Where an application is unsuccessful, the 
applicant will not generally be required to leave the UK and can 
make further applications to the scheme at any time before the 
deadline, unless their application has been refused for serious and 
persistent criminality or they have no lawful basis to remain in the 
UK (for example, because they are not an EEA or Swiss citizen or a 
family member of an EEA or Swiss citizen).105 
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9. Support for applicants 

9.1 EU Settlement Resolution Centre 
The EU Settlement Resolution Centre has been established to answer 
queries from applicants and deal with issues. There are over 250 staff 
working in the centre, and the public beta test phase report stated the 
centre handled 62,261 calls and 14,596 emails from applicants during 
the test phase (21st January – 29th March 2019).106 Specifically, in public 
beta phase 2, 10,628 calls were received and 4,654 emails, whilst the 
total number of applications was 29,987. As the Independent Chief 
Inspector of Borders and Immigration’s (ICIBI) inspection report notes, 
this suggests ‘a significant proportion of applicants felt they needed 
some assistance with their application’.107 

The centre can be contacted by telephone or via contact form. The 
contact details can be found on the Government webpage ‘Contact UK 
Visas and Immigration about your application’. There are different 
telephone numbers depending on whether the applicant is calling from 
within or outside the UK. Neither telephone number is a freephone 
number, and the Government has been criticised for this by opposition 
MPs and campaign groups.108 The number for calling from within the 
UK is an 030 number, which costs up to 10p a minute from a landline, 
and up to 40p a minute from a mobile.109 In response to the criticism, a 
spokesperson for the Home Office stated that such telephone numbers 
are often in mobile phone packages as inclusive minutes.110 

The contact form allows applicants to submit a question about applying 
to the EUSS. The Government website states they will reply within 5 
working days.111 

9.2 Assisted Digital Service 
The UKVI’s Assisted Digital Service can be used to “support applicants 
without the appropriate access, skills or confidence” to complete EUSS 
applications online. The Assisted Digital Service is free to use, and 
provides the following support: 

• Telephone support from a skilled adviser who can help applicants 
complete their application form online 

• Face-to-face support at a centre to access and complete the 
online form  
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• Face-to-face support at home to complete the form – a We Are 
Digital tutor visits applicants at home to help complete the online 
form 

The Assisted Digital locations can be found on the ‘EU Settlement 
Scheme: Assisted Digital locations’ webpage. As of the 8th April 2019, 
there were 148 such locations around the UK. 

It is important to highlight that the Assisted Digital Service supports 
applicants in completing the application form itself, not the initial ID 
check. Currently, an Android device is required to use the ‘EU Exit: ID 
Document Check’ app. It is not possible to access an Android device 
through the Assisted Digital Service.112  

9.3 Provisions in place for vulnerable people 
The Government have put in place a ‘comprehensive vulnerability 
strategy’ for the EUSS. In response to a Parliamentary Question in 
February 2019, the Immigration Minister, Caroline Nokes, said the 
Home Office has held monthly meetings with representatives of EU 
citizens on the design and development of the scheme since November 
2017. As part of this process the Home Office sought to identify the 
needs of potentially vulnerable applicants including the disabled, elderly 
and isolated.113 A ‘vulnerability cohort’ was included in the second beta 
test phase of the EUSS, which comprised individuals being supported by 
one of seven community organisations or ‘looked after’ children in the 
care of one of five local authorities.114  

Some measures have been put in place, such as allowing for paper 
applications to made when applicants are ‘unable to access the support 
mechanisms in place’.115 Yet it is unclear what constitutes ‘being unable 
to access support’. In response to a Parliamentary Question, Baroness 
Williams of Trafford said a triage process will ensure paper application 
forms are given to those with ‘specific needs’.116 The Immigration 
Minister has also confirmed it is possible for someone to apply to the 
scheme on behalf of someone with a mental incapacity.117 

£9 million of grant funding to ‘reach and give practical support to 
vulnerable citizens and their families’ has been awarded to 57 
organisations throughout the UK. According to the Government, the 
organisations have bid to support an estimated 200,000 vulnerable 
individuals to make their application over the next 12 months (year 
2019/20). The full list of the organisations awarded funding has been 
published on the GOV.UK website. 
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The Home Office have said they are working with stakeholders to 
produce child-friendly materials that will support younger applicants to 
understand and engage with the scheme. The Home Office have 
established a ‘children’s specific content steering group’ to develop age-
appropriate communications material. This steering group is made up of 
children’s rights bodies including legal experts and academics 
specialising in European children’s rights, and communications 
professionals.118 

However, in a letter from Baroness Kennedy of the Shaws to the Home 
Secretary, the House of Lords EU Justice Sub-Committee expressed 
concerns that only 1% of the applicants in the PB2 trial were 
categorised as vulnerable compared to an estimated 10-20% of the EEA 
population resident in the UK. The Committee expressed concern that 
the £9 million grant will not be sufficient to cater for the number of 
people requiring assistance. According to the Impact Assessment for the 
EUSS, Home Office internal analysis estimates that the total number of 
EEA citizens eligible to apply for the EUSS by the end of the 
implementation period on 31 December 2020 is likely to be between 
3.5 million and 4 million.119 If the EU Justice Sub-Committee estimates 
and the Home Office estimates are correct, this would indicate at least 
350,000 vulnerable applicants could be expected to apply to the EUSS. 
In response to the letter, the Home Secretary, Sajid Javid, stated the 
Home Office will monitor the outcomes of the overall support package, 
“so we can make adaptations over the lifetime of the scheme”.120 
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10. Monitoring of the EUSS 
Under Article 159 of the WA, the Government agreed to set up an 
independent authority to monitor the implementation of the EU 
Settlement Scheme. 

Article 159 of the Withdrawal Agreement states: 

In the United Kingdom, the implementation and application of 
Part Two shall be monitored by an independent authority (the 
"Authority") which shall have powers equivalent to those of the 
European Commission acting under the Treaties to conduct 
inquiries on its own initiative concerning alleged breaches of Part 
Two by the administrative authorities of the United Kingdom and 
to receive complaints from Union citizens and their family 
members for the purposes of conducting such inquiries. The 
Authority shall also have the right, following such complaints, to 
bring a legal action before a competent court or tribunal in the 
United Kingdom in an appropriate judicial procedure with a view 
to seeking an adequate remedy... 

The Joint Committee shall assess, no earlier than 8 years after the 
end of the transition period, the functioning of the Authority. 
Following such assessment, it may decide, in good faith, pursuant 
to point (f) of Article 164(4) and Article 166, that the United 
Kingdom may abolish the Authority.121 

This new authority is reportedly to be called the Independent 
Monitoring Authority (IMA). The Government have said the IMA’s 
powers will have effect from the end of the transition period (31st 
December 2020). 

The EU Settlement Scheme Statement of Intent declared that ahead of 
the creation of the IMA, the implementation of the EU Settlement 
Scheme will be monitored by the ICIBI The ICIBI inspects the UK borders 
and immigration system and provides impartial reports for the Home 
Secretary which are laid in Parliament.122   

The ICIBI published its first report on the EU Settlement Scheme on 2nd 
May 2019. The inspection found areas for improvement and made 
seven recommendations, all of which the Home Office has accepted.123  

If the WA is not ratified, there is no requirement for the IMA to be 
established. In response to the Committee on Exiting the European 
Union, the Immigration Minister, Caroline Nokes, stated that:  

In a no deal scenario, there would be no requirement for the IMA 
to be established as its purpose would be to monitor the Citizens’ 
Rights part of the Withdrawal Agreement, which would not be in 
force.  
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11. Issues and criticism 
British Future published a report in January 2019, ‘Getting it right from 
the start: Securing the future for EU citizens in the UK’. The report 
identified several potential problems with the scheme, including 
information barriers, literacy and language barriers, and evidence 
barriers. The report concluded: 

about 30% of EU citizens may struggle with the new system and 
risk being left out, for a variety of reasons which relate both to 
their individual circumstances and the way that the EU Settlement 
Scheme operates.124 

Jill Rutter, co-author of the report told The Guardian:  

The Home Office must invest in getting the EU settlement scheme 
right from the start. Failure to do so could cause massive problems 
in years to come, on a far bigger scale than the ‘Windrush 
scandal’. 

The application system should work simply and efficiently for the 
vast majority of EU citizens. But there will always be more 
complex cases where people find it harder to navigate the system 
or to prove their residency – and the sheer scale of this task 
means even a low rate of failure equates to tens of thousands of 
people.125 

The University of Oxford’s Migration Observatory have also identified 
that applications may be more difficult for people who are already 
vulnerable or have reduced autonomy.126 For instance, it has been noted 
that victims of domestic abuse, particularly those who rely on a partner 
for evidence, could face significant barriers.  

11.1 Nature of the scheme 
The EUSS has attracted criticism for forcing EU nationals to apply to 
reside in the UK, with some feeling settled status should have been 
granted automatically, or through a declaratory scheme, instead of the 
constitutive system which is in place.  

The Home Affairs Select Committee’s report on the EU Settlement 
Scheme made this point, arguing the Government should grant settled 
or pre-settled status automatically to eligible people resident in the UK 
before ‘exit day’. The Committee report also proposes the EUSS should 
continue to function in its current form for those arriving in the UK after 
exit day: 

We recommend that the Government amend the Immigration and 
Social Security Co-ordination (EU Withdrawal) Bill so as to provide 
for the automatic granting of settled or pre-settled status in the 
UK to anyone who would, under current Government proposals, 
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be entitled to that status under the EU Settlement Scheme on the 
day on which the UK ceases to be a member of the European 
Union. The Settlement Scheme would function as currently 
proposed by the Government for people who arrive in the UK 
after this date.127 

The issue has also been raised by Alberto Costa MP who proposed that 
the EUSS should be a declaratory scheme, and British citizenship should 
be granted for free to EU citizens who were present in the UK before 
the referendum. Under this proposal, there would reportedly be no 
need to supply proof to the EUSS, and there would be a presumption of 
the right to remain.128  

In response to a question from Caroline Lucas MP (Brighton Pavilion) in 
February 2019 about this issue, the Prime Minister, Theresa May, said 
(emphasis added): 

We have put forward a sensible and reasonable scheme. We have 
said that we will guarantee rights for EU citizens here in the UK, 
even in the event of no deal, so this would not only pertain in the 
event of a deal. As the hon. Lady will know, no fee will be 
required on the full roll-out of the settlement scheme, and we will 
reimburse any fees that have been paid in the pilots. However, 
we retain the right to ensure that it is possible for this 
country to determine that individuals who perhaps have a 
particular criminal record are not in this country, and that is 
a right that we will look at across the board. The sort of 
situation that the hon. Lady suggests is therefore not right. 
We have a good scheme that is easy to use and for which there 
will be no charge.129 

The Home Affairs Select Committee report also notes that when asked, 
the Home Secretary said a declaratory approach would “lead to terrible 
problems” and would create problems similar to those experienced by 
the Windrush generation.130 The Home Affairs Select Committee dispute 
this assertion, and state:  

…this assertion that the problems encountered by the Windrush 
generation were derived from the declaratory approach taken in 
the 1970s does not tally with the evidence heard and published 
by this Committee, the National Audit Office, or the Joint 
Committee on Human Rights.131 

11.2 Proof of status 
There have been concerns raised about the digital nature of the proof of 
immigration status. No physical documents are to be provided, with the 
proof of status instead accessed via an online service.  

A number of Lords and Commons Select Committees have raised this 
issue. The House of Lords EU Justice Sub-Committee stated: 
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Having no physical proof of status will not only disadvantage 
those without access to online technology, but would leave all EU 
nationals in limbo in the event of a breakdown of the electronic 
system.132 

Indeed, in a letter to the Home Secretary dated 27 February 2019, the 
Committee drew parallels between the Windrush scandal and the lack 
of physical proof of status to be provided under the EU Settlement 
Scheme: 

Without physical proof of status, EU/EEA nationals living in the UK 
could find it hard in some circumstances to access services; and in 
the worst case they could find it difficult to prove their status in a 
future dispute with the Home Office.  Given the clear parallels 
with lack of documents contributing to the Windrush scandal, and 
the fear that this causes for EU/EEA citizens, the Home Office 
must provide physical documentation.133 

In response, the Home Secretary’s letter dated 20 March 2019 made 
clear that the proof of status will be online only, and this was reinforced 
by the Immigration Minister Caroline Nokes in response to a 
Parliamentary Question asked by Patrick Grady MP (Glasgow North): 

The Home Office will not issue a physical document to EU citizens 
granted status under the EU Settlement Scheme. Those granted 
status under the scheme will be given a digital status, as part of 
moving the UK immigration system to digital by default. The 
future border and immigration system will make use of the latest 
digital technology to improve customer experience, increase 
security and detect abuse.  
EU citizens granted status under the scheme can access 
information about their immigration status and entitlements via a 
secure online service. Individuals will control who they wish to 
share this with to demonstrate their status and to exercise their 
rights under the Withdrawal Agreement. With online services, we 
can ensure that checkers see only the information that is relevant 
and proportionate to their need. Using a physical document as 
evidence of status, as has been the practice to date, does none of 
this.  
It can also cause significant problems when documents are lost, 
stolen, damaged, expired or in the process of being renewed. 
Physical documents are also far more open to forgery and fraud, 
something we must seek avoid. Additionally, there are individuals 
whose documents are controlled by others – for examples, in 
cases of domestic violence, modern slavery and human trafficking. 
Moving to an online status is a step forward in tackling those who 
seek to control others. A digital status is also much easier to use 
for visually impaired and dyslexic users who may have difficulty 
reading a physical document. 

The Home Affairs Select Committee have also reiterated concerns about 
the digital only nature of the status and recommended applicants 
receive a hard copy confirmation of their status in addition to the digital 
status.134 
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11.3 Technological issues 
Digital exclusion 
The online nature of the application process means that issues 
surrounding digital exclusion are especially important. According to the 
Migration Observatory, an estimated 2% of non-Irish EU citizens in the 
UK reported they had never used the internet in 2017, which is around 
64,000 people.135 Whilst the UKVI’s Assisted Digital Service has been 
put in place to help people with their applications who do not have the 
“access, skills or confidence" to complete an online application process, 
it is unclear what the take-up of this service will be. It is also unclear 
how effectively the existence of this service will be communicated to 
groups facing digital exclusion.   

Apple 
The ‘EU Exit: Identity Document Check’ app currently only works on 
Android devices. This has been widely reported in the media, with the 
Government coming under heavy criticism due to the app not being 
available on Apple devices.136 It was Apple’s company policy not to 
allow third party apps to interface with its near field communication 
technology, which was necessary for a device to be able to read the 
biometric chip in an identity document.137 However, the Home Secretary 
has confirmed that Apple will be making the necessary changes so that 
the EU Exit: Identity Document Check app will be working on their 
devices by the end of 2019. The Home Office have stated that in the 
meantime, applicants can borrow someone else’s Android device, send 
documents via post, or visit one of the document scanning locations to 
have their documents checked. 

11.4 Failure to apply to EUSS 
Confusion around existing immigration status 

There has been concern that EU nationals with permanent residence 
documents may be unaware they have to apply to the EUSS. Permanent 
residence documents will no longer be valid after the 31st December 
2020, and as such all EU nationals with permanent residence 
documents will need to apply to the scheme. 

There has been a sharp increase in the number of permanent residence 
documents applied for by EEA nationals in the period following the EU 
referendum.138 168,413 permanent residence documents were issued to 
EEA nationals in 2017, compared with 18,064 in 2015, which is an 
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almost tenfold increase.139 Whilst the number decreased in 2018, it 
remains significantly higher than pre-referendum levels. The Inspection 
of the EU Settlement Scheme published on 2nd May noted that the 
Home Office is unsure why the number of applications increased, as the 
document will no longer be valid. The report raises the question of 
whether applicants are mistakenly under the impression that a 
permanent residence document will suffice as proof of their 
immigration status in the future.  

The report following the Public Beta test phase of the EUSS echoed this, 
finding there was significant confusion amongst applicants regarding 
whether they held a permanent residence document or indefinite leave 
to remain. The report states that: 

Around 12,750 applicants in the public beta testing phase 
mistakenly believed that they had documented PR status or 
existing ILR.140 

The test phase of the EUSS received 200,420 applications,141 and as 
such around 6 per cent of applicants mistakenly believed they had 
permanent residence status or ILR. Whilst this is a relatively small figure, 
when considering the vast numbers of applications expected, a large 
number of applicants could face similar issues. Following the test phase, 
the Government incorporated an additional screen into the application 
process to demonstrate how a permanent residence document looks.142  

Children 

According to Coram Children’s Legal Centre (CCLC), it is estimated that 
children constitute 32 per cent of eligible applicants to the EUSS.143 The 
University of Oxford’s Migration Observatory have highlighted the 
following children may be at risk of not applying to the EUSS: 

Children whose parents do not themselves apply, do not realise 
that children need to apply, or mistakenly believe that their UK-
born children are automatically UK citizens. There are more than 
900,000 children of non-Irish EU citizen parents living in the UK, 
born either here or abroad. This includes an estimated 239,000 
UK-born children whose parents report that they are UK citizens, 
but available data suggest that tens of thousands of these 
children may not be.144 

A report by CCLC in March 2019 drew attention to potential obstacles 
for looked after children applying to the EUSS. It is not compulsory for 
local authorities to collect information on the nationality of children in 
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their care, and as such there is a risk that eligible children will fail to 
apply to the scheme.145 The report referred to research undertaken by 
CCLC that uncovered, through a series of Freedom of Information 
requests, that one in three local authorities in England did not know 
how many children in their care may be directly affected by Brexit.146  

11.5 Valid ID requirement 
A valid passport or national ID is required. This means it must not have 
expired. If it has expired, it must be renewed before the application is 
made under the EU Settlement Scheme.147  

The Migration Observatory noted that at the time of 2011 Census in 
England and Wales, 100,000 or 5% of people born in EU countries did 
not hold a passport.148 Some of these people will be British citizens, and 
thus cannot apply to the EUSS, and some may hold national identity 
documents, however it could be expected that some applicants will 
struggle to meet the requirement of submitting a valid ID. The was 
raised in a Parliamentary Question in February in relation to looked after 
children, and the Immigration Minister, Caroline Nokes, confirmed it 
may be possible for people without a passport or national ID to submit 
alternative evidence: 

All EU applicants, including looked after children, will be able to 
apply with an ID card or a passport once the scheme is rolled out 
fully from 30 March 2019. In addition, from that date it will be 
possible for applicants to submit alternative evidence of their 
identity and nationality where they are unable to provide a 
passport or national identity card due to circumstances outside of 
their control, or for compelling practical or compassionate 
reasons.149 

11.6 Data sharing and retention 
The EU Settlement Scheme, and the Home Office, have been criticised 
on several fronts in relation to data sharing and retention.  

Applicants must agree to the privacy policy in order to complete an 
EUSS application, however some concerns have been raised about the 
extent to which the policy allows for data sharing. The privacy policy 
reportedly includes the following sentence: 

We may also share your information with other public and private 
sector organisations in the UK and overseas.150 
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A Freedom of Information request was made to the Home Office 
regarding the organisations the data may be shared with, but the 
request was refused.151 This has raised some concerns.152 In response to 
a Parliamentary Question related to this in January 2019, the 
Immigration Minister, Caroline Nokes stated: 

The Home Office is the data controller for all data processed 
within the EU Settlement Scheme, this includes where 
organisations are contracted to act on behalf of the Home Office 
as the Home Office. No other organisations have access to the 
personal information of applicants to the EU Settlement Scheme. 
The Home Office may however share information with other 
organisations, but only where the information needs to be shared 
and there is an appropriate legal basis for doing so. Further detail 
on this is set out in the Borders, Immigration and Citizenship 
System privacy information notice: 

https://www.gov.uk/government/publications/personal-information-
use-in-borders-immigration-and-citizenship.  

The Home Office takes its data security and data protection 
obligations extremely seriously. There are processes in place in the 
Home Office for the capturing and mitigation of risks and 
vulnerabilities to ensure appropriate control of our services. I can 
confirm this is the case for the EU Settlement Scheme. 

All Home Office systems including EU Exit applications undergo 
rigorous cyber assessments prior to launch. This includes an 
independent security testing to ensure they are resilient to 
external attack. Our IT systems hosting platform include a number 
of mechanisms to detect and respond to malicious intrusions. All 
data is encrypted both in transit and at rest. Our IT staff are 
security cleared and your data will only be accessed by those who 
have a valid business reason to access it. The Home Office 
regularly monitors the systems for abuse and misuse. 

With this non-exhaustive list of measures, we protect the data of 
non-UK EU citizens who register under the Settlement Scheme.153 

The Data Protection Act 2018 includes an immigration exemption 
(Schedule 2, paragraph 4). In written evidence submitted by the Open 
Rights Group and the3million to the Data Protection Bill Public Bill 
Committee they claimed the exemption would allow the Home Office to 
“share immigration related data without restraint or safeguards outside 
of the EU” and “foreign residents, including 3 million EU citizens, would 
lose the right to access and be informed about what data is being used 
about them in immigration cases.”154 The Bill came into force in May 
2018, following which the Open Rights Group and the3million began 
proceedings for a judicial review.155  
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Further concerns have been raised about the ‘opaque manner’ in which 
the automatic residency check is conducted to produce a decision. The 
Memorandum of Understanding between HMRC and the Home Office 
states: 

Raw data accessed from HMRC systems will only be available for 
the duration of the calculation and will not be retained by the 
Home Office. Instead, the Home Office will apply the relevant 
business rules for the EU Settlement Scheme to produce a 
summary of qualifying months HMRC holds records for pertaining 
to the applicant. This summary will contain either a positive or a 
negative output for each month in the period assessed. No further 
details will be retained. This summary will be stored on Home 
Office systems in line with existing data protection protocols and 
held for 10 years before secure destruction.156 

The Immigration Law Practitioners’ Association’s report on ‘EU Settled 
Status Automated Data Checks’ suggests the manner in which raw data 
is immediately deleted could cause problems for applicants wishing to 
challenge a decision. The report states: 

If the Home Office does not retain either the raw data or how the 
business logic applied to the raw data, then upon deletion of the 
data it becomes opaque how the system reached its decision. In 
such a situation, if an applicant asks for a statement of reasons as 
to why they failed the checks, the Home Office would not be able 
to provide an answer.157 

The Home Office has also been criticised for a data breach when the 
email addresses of 240 EUSS applicants were mistakenly shared with 
other applicants.158 This data breach occurred shortly after the public 
launch of the scheme, leading some to question whether sufficient 
procedures were in place. Following the data breach, the Home Office 
reportedly improved its “systems and procedures to stop this occurring 
again”.159 
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