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4 The European Economic Area 

Summary 
Introduction 
Some have called for the UK to remain a member of the European Economic Area (EEA) 
after Brexit. Others regard this as keeping the UK in too close a relationship with the EU.  

This briefing paper describes the main features of the EEA, its institutional structure, pros 
and cons of EEA membership, the arguments around the process of withdrawing from the 
EEA and suggestions for other bespoke future relations with the EEA. 

The European Economic Area (EEA) 
The EEA includes the 28 EU Member States and three countries which are not in the EU: 
Norway, Iceland and Liechtenstein. The EEA essentially extends the EU Single Market to 
those three non-EU countries. Membership of the EEA has been suggested as a possible 
option for the UK after Brexit. The Government has ruled this out, however.  

Those in favour of the EEA option argue that continued membership of the single market 
would bring economic benefits as a result of favourable access to the EU market. 
However, EEA membership also involves a range of obligations, including free movement 
of people, financial contributions to the EU and accepting EU rules with no direct say over 
them. 

It is sometimes suggested that EEA states have greater scope to restrict free movement of 
persons than EU Member States. This is a reference to the general ‘safeguard clauses’ in 
the EEA Agreement. These enable the Contracting Parties to suspend parts of the 
Agreement in response to “serious economic, societal or environmental difficulties of a 
sectorial or regional nature liable to persist”. Such measures could potentially include 
temporary restrictions on immigration, although there is limited precedent for this. 
Liechtenstein has secured an amendment to the EEA Agreement which has enabled it to 
continue to apply certain restrictions on free movement of people.    

Many commentators are sceptical of whether the UK would be able to use the safeguard 
clauses or secure a bespoke agreement similar to Liechtenstein’s, in the event that it 
joined the EEA after exiting the EU, in order to restrict free movement of people rights, or 
of what difference this would make in practice. 

The EEA is structured in a two-pillar system where the European Free Trade Association 
(EFTA) recreates a mirror image of the EU institutions including, on the one side, the EFTA 
Supervisory Authority and the EFTA Court, and on the other the EU Commission and 
Court of Justice.  

Withdrawal from the EEA 
Article 127 of the EEA Agreement sets out a basic rule for withdrawing from the 
Agreement. It requires a ‘contracting party’ (of which the UK is one) to provide 
12 months’ notification of withdrawal, in order to give the remaining parties time to 
modify the Agreement. However, the prevailing legal opinion and that of the UK 
Government is that when the UK leaves the EU, the whole EEA Agreement will 
automatically cease to apply to the UK; the UK is a member of the EEA only by virtue of its 
membership of the EU. The UK has given no explicit notice under Article 127 and the 
Government believes that sending the Article 50 letter on 29 March 2017 also amounted 
to implicit notice of leaving the EEA.  

http://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
http://www.efta.int/eea/eea-institutions
http://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
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The European Union (Withdrawal) Act 2018 repealed the domestic effect of the EEA 
Agreement. Several amendments to the Bill were tabled relating to Article 127, but these 
were not passed. 

Future relations with EEA/EFTA and bespoke arrangements 

Separation agreement with EEA EFTA States 

In December the UK reached agreement with the three EEA EFTA States to address 
separation issues following Brexit, including protecting the rights of UK citizens living in 
these countries and citizens of these countries living in the UK, as well as an agreement 
with Switzerland (in EFTA but not EEA) covering citizens’ rights. 

Various suggestions for future UK relations with EEA EFTA and ‘Norway Plus’ 

Variations on EFTA and EEA membership, such as associate, temporary, transition period 
only and partial membership, are among suggestions for future UK relations with the EEA. 

The ‘Norway Plus’ model would involve EEA membership and a UK-EU customs union. A 
customs union requires all member states to implement the same import tariff and quota 
regime with third countries, as well as removing tariffs and quotas on trade between the 
members of the custom union. If the UK negotiated a customs union agreement with the 
EU, it would still be able to negotiate agreements covering other aspects of trade, 
including in services.    

http://www.legislation.gov.uk/ukpga/2018/16/contents/enacted
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/amend/euwithdrawal_rm_cwh_1101.pdf
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1. What is the EEA? 

 Overview 
The European Economic Area (EEA) is made up of the EU Member 
States plus three of the four European Free Trade Association (EFTA) 
countries: Norway, Iceland and Liechtenstein.1 It is based on the EEA 
Agreement, which came into force on 1 January 1994. EEA membership 
gives access to the single market (with some exceptions in agriculture). 
The EEA countries are outside the EU customs union so can make their 
own trade agreements with countries outside the EEA. 

The EEA Agreement extends the EU single market and free movement 
of goods, services, people and capital, together with laws in areas such 
as competition policy, state aid, consumer protection and environmental 
policy, to Norway, Iceland and Liechtenstein. In addition, the EEA 
Agreement covers cooperation in policies such as research and 
technological development, education, training and youth, employment, 
tourism, culture, enterprise, entrepreneurship and small and medium-
sized enterprises. 

The EU has made clear that the “four freedoms” (freedom of 
movement of people, goods, services and capital) are indivisible. In 
other words, membership of the single market means accepting free 
movement of people. In a speech in April, Michel Barnier said: 

In her Mansion House speech in early March Prime Minister May 
clarified that the UK will be leaving the Single Market and the 
Customs Union. The UK wants to diverge from EU rules. The UK 
wants an independent trade policy. And it wants to end the direct 
jurisdiction of the European Court of Justice. 

With these red lines, the UK is closing doors. And the European 
Council has shown the highest possible level of ambition in its 
offer of a free trade agreement. 

At the same time, the European Council has made clear that, if 
the UK's red lines were to evolve, the Union would be prepared to 
reconsider its offer. We are flexible, never dogmatic. We are open 
for business. 

But of course any change from the UK must respect our 
principles, the principles we have built with the UK over 45 years. 
In particular, the four freedoms of the Single Market go together. 
They are all indivisible. You cannot have free movement of 
services without free movement of goods, and so forth. And you 
cannot have free movement of goods without free movement of 
people. 

The Agreement does not cover the following EU policies:  

• Common Agriculture and Fisheries Policies 
• EU customs union;  

 
 
                                                                                               
1  The fourth EFTA state is Switzerland, which is not in the EEA. Its trade arrangements 

with the EU are governed by bilateral agreements.   

http://europa.eu/rapid/press-release_SPEECH-18-3511_en.htm
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• Common Commercial Policy;  
• Common Foreign and Security Policy;  
• Justice and Home Affairs (even though the EFTA countries are part 

of the Schengen area);  
• Monetary Union (EMU).2 

The Institute for Government summarised the EEA or Norway option as 
follows: 

Norway option: Staying in the EU Single Market and 
leaving the Customs Union would mean full access to the 
Single Market for both goods and services, but the UK would 
have to continue to abide by the EU’s four freedoms, including 
freedom of movement. It would have to accept the EU acquis and 
regulations, without having a say on what those rules might look 
like in the future. The UK would be subject to the European Free 
Trade Association Court (EFTA) rather than the ECJ (though that 
court follows ECJ judgements). The UK would be free to pursue its 
own independent trade policy, though in practice Norway, along 
with other countries in the EFTA, often negotiate as a bloc. 

 EFTA and EEA institutional structures 
The EEA is structured in a two-pillar system where EFTA recreates a 
mirror image of the EU institutions including, on the one side, the 
European Free Trade Association (EFTA) Supervisory Authority and the 
EFTA Court, and on the other the EU Commission and Court of Justice 
of the EU (CJEU).  

Box 1 The EFTA institutions 

EFTA Council  
EFTA’s highest governing body. Delegates from each EFTA State consult, negotiate and decide on EFTA 
policy issues. It usually meets eight times a year at ambassadorial level (heads of permanent delegations 
to EFTA) and twice a year at ministerial level. The Chairmanship rotates every six months between the 
four EFTA States. Decisions are taken by consensus. 
 

The Council discusses substantive matters, especially relating to the development of EFTA 
relations with third countries and the management of free trade agreements, and keeps under 
general review relations with the EU third-country policy and administration. It has a broad 
mandate to consider possible policies to promote the overall objectives of the Association and to 
facilitate the development of links with other states, unions of states or international 
organisations. The Council also manages relations between the EFTA States under the EFTA 
Convention.3 

 
The EFTA States jointly negotiate free trade agreements (FTAs) with partners outside the EU, currently 
numbering 27 FTAs covering 38 countries and territories. EFTA has also signed Joint Declarations on 
Cooperation with a number of countries before going on to negotiate an FTA.4 
 
EFTA Committees  
Under the Council there is a sub-structure of committees. 

• Committee on Third Country Relations  

 
 
                                                                                               
2  EFTA website 
3  EFTA website - Council 
4  For information on EFTA trade relations, see EFTA website – trade agreements 

https://www.instituteforgovernment.org.uk/explainers/options-uk-trading-relationship-eu
http://www.efta.int/eea/eea-institutions
http://www.efta.int/eea/eea-agreement
http://www.efta.int/about-efta/efta-council
http://www.efta.int/free-trade/free-trade-agreements
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• Committee on Customs and Origin Matters  

• Committee on Technical Barriers to Trade  

• Budget Committee  

• Specialist committees set up under the EFTA Convention on seeds, organic agriculture, mutual 
recognition, movement of persons, land transport and public procurement. 

 
EFTA Secretariat 
The EFTA Secretariat is headed by a Secretary-General in Geneva, who is assisted by two Deputy 
Secretaries-General, one in Geneva and another in Brussels, and by an Assistant Secretary-General, 
based in Brussels. The four posts are appointed by the EFTA Council and shared between the Member 
States.  
The Geneva Headquarters deals with the management and negotiation of free trade agreements with 
non-EU countries, and provides support to the EFTA Council. The Brussels Secretariat supports the 
management of the EEA Agreement and helps the Member States to prepare new legislation for 
integration into the EEA Agreement. The Secretariat also helps Member States in their input to EU 
decision making. The two posts work together to implement the EFTA Convention’s provision on the 
intra-EFTA Free Trade Area. 
 
EFTA Board of Auditors: the auditing authority for the EFTA Secretariat, the EFTA Surveillance 
Authority and EFTA Court; also a contact point for the European Court of Auditors regarding the 
control and auditing of EEA EFTA contributions to the EU budget. 
 
EFTA Consultative Committee: a forum for trade unions and employers’ organisations in the EFTA 
states. It also provides a link between social partners in EFTA and the EU. 
 
EFTA Parliamentary Committee: forum for parliamentarians in the four EFTA States. Since 1981 it 
has held regular meetings with Members of the European Parliament (MEPs) and this relationship was 
institutionalised through the formation of the EEA Joint Parliamentary Committee (see below) when the 
EEA Agreement entered into force in 1994.5 
 
EFTA Statistical Office: based in Luxembourg, it contributes to the development of an integrated 
European Statistical System.6 

 

The EEA Council and Joint Committee administer the agreement and 
are the bridge between these two pillars. The Joint Committee has 
responsibility for ensuring the homogeneity of the two legal orders. 

 

Box 2: The EEA/ EFTA institutions  

EEA EFTA States implement a lot of EU legislation but they are not members of the EU and are not 
subject to the direct jurisdiction of the European Commission or the Court of Justice of the European 
Union. Separate EEA EFTA bodies have been set up to parallel these EU bodies. Switzerland is not part 
of the EEA Agreement. 

 
 
                                                                                               
5  The EFTA website notes: “since the entry into force of the EEA Agreement, there 

have in fact been two EFTA Parliamentary Committees: the CMP, which comprises 
all four Member States and deals with matters related to third countries outside the 
EU, and the Committee of Members of Parliament of the EFTA States (MPS), which 
deals with EEA-related matters and forms the EFTA side of the EEA JPC. Switzerland 
has observer status in the MPS”. 

6  See EFTA website – statistics 

http://www.efta.int/legal-texts/efta-convention
http://www.efta.int/advisory-bodies/parliamentary-committee
http://www.efta.int/statistics
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EEA Joint Committee 
The Joint Committee monitors the development of CJEU and EFTA Court case law. Judgments of these 
Courts are transmitted to the EEA Joint Committee, which acts to preserve the homogeneous 
interpretation of the EEA Agreement. 
 
Standing Committee of EFTA States 
The Standing Committee is a forum in which the EEA EFTA States consult one another and arrive at a 
common position before meetings in the EEA Joint Committee. It consists of the Ambassadors to the 
EU of Iceland, Liechtenstein and Norway, observers from Switzerland and the EFTA Surveillance 
Authority.  
 
EEA Joint Parliamentary Committee 
The Joint Parliamentary Committee is an advisory body of members of the national parliaments of the 
EEA EFTA States and Members of the European Parliament (MEPs). It is not directly involved in the EEA 
decision-making, but monitors and scrutinises EEA-relevant EU policies and decisions adopted in the 
EEA Joint Committee. 
 
EEA Consultative Committee 
The Consultative Committee is an advisory body of members of the EFTA Consultative Committee and 
the European Economic and Social Committee. It aims to strengthen contacts between social partners 
on both sides and to help raise the profile of economic and social aspects of the EEA. 
 
EEA EFTA Forum 
The Forum is an informal body of elected representatives from local and regional authorities in EEA 
matters. It works closely with other EEA EFTA bodies and has links with the EU’s Committee of the 
Regions. 
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2. External trade 
EEA members do not benefit from the EU’s trade agreements with other 
countries. If it were to adopt this model, the UK would be able to 
negotiate its own free trade deals with other countries outside the EEA. 
Most of Norway’s free trade agreements have been negotiated through 
EFTA although it does have bilateral agreements with Greenland and 
the Faroe Islands.7 As they are outside the customs union, exports of 
goods from non-EU EEA members to the EU must comply with customs 
procedures. 

UK trade with Norway, Iceland and Liechtenstein is much smaller than 
with the EU. Nevertheless, UK exports to Norway were £5.7 billion in 
2016 and imports were £14.9 billion. Trade with Iceland and 
Liechtenstein is much lower. 

 

 
 
                                                                                               
7  European Parliament Research Service, Free trade agreements between EFTA and 

third countries: an overview, April 2016, p1 

UK trade with EEA countries
Goods and services, 2016

Exports Imports
£bn % of total £bn % of total

EU 235.8 43% 318.0 54%
Norway 5.7 1% 14.9 3%
Iceland 0.8 0% 0.8 0%
Liechtenstein 0.1 0% 0.0 0%

Total 547.5 100% 590.5 100%

Source: ONS Pink Book 2017, Table 9.3

http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/580918/EPRS_BRI(2016)580918_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/580918/EPRS_BRI(2016)580918_EN.pdf
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3. Free movement of people 
The EEA Agreement includes EU policy on the free movement of 
persons. Nationals of the EEA Member States have the same free 
movement rights across the EU/EEA as EU citizens (and vice versa with 
the exception of Liechtenstein; discussed below). 

 Do the EEA States have greater scope to 
restrict free movement of people? 

It is sometimes suggested that EEA states have greater scope to restrict 
free movement of persons than EU Member States. This is a reference 
to the general ‘safeguard clauses’ in the EEA Agreement. These enable 
the Contracting Parties to suspend parts of the Agreement in response 
to “serious economic, societal or environmental difficulties of a sectorial 
or regional nature liable to persist”. Such measures could potentially 
include temporary restrictions on immigration, although there is limited 
precedent for this.  

Liechtenstein is the only EEA state to have used the safeguard clauses in 
the past to restrict free movement of people rights. It subsequently 
secured an amendment to the EEA Agreement which has enabled it to 
continue to apply certain restrictions on free movement of people.    

Opinion is divided over whether the EEA model offers a viable means for 
gaining greater control over EU/EEA immigration. Many commentators 
are sceptical of whether the UK would be able to make use of the 
safeguard clauses or secure a bespoke agreement similar to 
Liechtenstein’s, in the event that it joined the EEA after exiting the EU, 
in order to restrict free movement rights, or of what difference this 
would make in practice. 

Conditions attached to the ‘safeguard measures’ 
Article 112 of the EEA Agreement allows Contracting Parties to 
unilaterally take appropriate “safeguard measures” in response to 
“serious economic, societal or environmental difficulties of a sectorial or 
regional nature liable to persist”. Such measures are subject to certain 
restrictions. Notably, they must be limited in scope and duration “to 
what is strictly necessary to remedy the situation”: 

 Article 112  

1. If serious economic, societal or environmental difficulties of a sectorial 
or regional nature liable to persist are arising, a Contracting Party may 
unilaterally take appropriate measures under the conditions and 
procedures laid down in Article 113.  

2. Such safeguard measures shall be restricted with regard to their scope 
and duration to what is strictly necessary in order to remedy the situation. 
Priority shall be given to such measures as will least disturb the 
functioning of this Agreement.  

3. The safeguard measures shall apply with regard to all Contracting 
Parties.  

Articles 113 and 114 specify further conditions attached to taking 
safeguard measures. There is a requirement to consult with the other 

http://www.efta.int/eea/policy-areas/persons/persons
http://www.efta.int/eea/policy-areas/persons/persons
http://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
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Parties “with a view to finding a commonly acceptable solution”, and if 
the measures create “an imbalance between the rights and obligations” 
provided for in the Agreement, the other Parties are permitted to take 
“proportionate rebalancing measures” in response: 

Article 113  

1. A Contracting Party which is considering taking safeguard measures 
under Article 112 shall, without delay, notify the other Contracting 
Parties through the EEA Joint Committee and shall provide all relevant 
information.  

2. The Contracting Parties shall immediately enter into consultations in 
the EEA Joint Committee with a view to finding a commonly acceptable 
solution.  

3. The Contracting Party concerned may not take safeguard measures 
until one month has elapsed after the date of notification under 
paragraph 1, unless the consultation procedure under paragraph 2 has 
been concluded before the expiration of the stated time limit. When 
exceptional circumstances requiring immediate action exclude prior 
examination, the Contracting Party concerned may apply forthwith the 
protective measures strictly necessary to remedy the situation.  

For the Community, the safeguard measures shall be taken by the EC 
Commission.  

4. The Contracting Party concerned shall, without delay, notify the 
measures taken to the EEA Joint Committee and shall provide all relevant 
information.  

5. The safeguard measures taken shall be the subject of consultations in 
the EEA Joint Committee every three months from the date of their 
adoption with a view to their abolition before the date of expiry 
envisaged, or to the limitation of their scope of application.  

Each Contracting Party may at any time request the EEA Joint Committee 
to review such measures.  

Article 114  

1. If a safeguard measure taken by a Contracting Party creates an 
imbalance between the rights and obligations under this Agreement, any 
other Contracting Party may towards that Contracting Party take such 
proportionate rebalancing measures as are strictly necessary to remedy 
the imbalance. Priority shall be given to such measures as will least 
disturb the functioning of the EEA.  

2. The procedure under Article 113 shall apply. 

Liechtenstein’s ‘sectoral adaptations’ agreement 
Liechtenstein is the only EEA state that has applied restrictions on free 
movement of people rights. It has done so since joining the EEA in 
1995, through various mechanisms (including Article 112).  

Annex VIII to the EEA Agreement sets out the detail of the special 
agreement that Liechtenstein has negotiated, which is known as the 
‘Sectoral Adaptations’. Essentially, Liechtenstein applies a quota system 
to control the number of EEA citizens given permission to reside in the 
country. The agreement is based on a recognition of Liechtenstein’s 
‘specific geographic situation’, namely ‘that Liechtenstein has a very 
small inhabitable area of rural character with an unusually high 
percentage of non-national residents and employees. Moreover, it 
acknowledges the vital interest of Liechtenstein to maintain its own 
national identity.’ The arrangements are subject to review every five 
years (most recently, in 2014/15; next by May 2019). 

http://www.efta.int/legal-texts/eea/annexes-to-the-agreement
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A 2015 EU Commission Communication (COM(2015) 411 final) gives 
background information to how the arrangements work in practice, 
including the following: 

The Liechtenstein authorities can issue a minimum of 56 new 
residence permits and around 300 new short-term permits (not 
exceeding 12 months) a year to EEA citizens exercising an 
economic activity in Liechtenstein. Every year Liechtenstein fulfils 
its quota obligations for new permits. The number of short-term 
permits is usually below 300. A supplementary quota is available 
for people who are not exercising an economic activity and who 
wish to take up residence in Liechtenstein. This quota is around 
20 permits a year. There are no restrictions preventing family 
members of a holder of a residence permit from joining their 
spouse/family and taking up residence in Liechtenstein. They 
also have the right to take up an economic activity. 

 Could the UK make use of such 
measures?  

Many commentators are sceptical of whether the safeguard clauses and 
Liechtenstein’s special arrangements suggest that the UK would be able 
to place greater restrictions on free movement of people rights as an 
EEA Member State than currently. 
 
For example, the conditions attached to the safeguard clauses impose 
significant constraints on what measures would be available to the UK, 
and could perhaps fail to satisfy the demands of those pressing for 
greater control over immigration. More far-reaching restrictions could 
be difficult to justify to the other Contracting Parties, or result in 
undesirable retaliatory reciprocal measures. The different geographical 
and political context for the ‘Liechtenstein model’ compared with the 
UK’s situation is also often emphasised. 
 
On the other hand, it has been suggested that the existence of the 
safeguard clauses and the ‘Liechtenstein model’ do at least signal 
recognition that free movement of people rights can be negotiated and 
provide precedents for doing so which might be useful to UK 
negotiators. 
 
For more detailed commentary, see for example: 
 
• EU Law Analysis, Free movement law in 10 questions & answers, 

10 November 2017 (q7) 

• IPPR, Beyond free movement? Six possible futures for the UK’s EU 
migration policy, 13 July 2017 

• Stephen Kinnock, Labour List, There is a transitional deal that 
could solve Labour’s Brexit dilemma, 31 August 2017 

• Travers Smith, ‘What is the position as regards free movement of 
people in the EEA-EFTA States?’ 27 July 2017 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0411&from=EN
http://eulawanalysis.blogspot.co.uk/2016/11/eu-free-movement-law-in-10-questions.html
http://www.ippr.org/read/beyond-free-movement-six-possible-futures-for-the-uks-eu-migration-policy#option-3-eu-freedom-of-movement-with-an-emergency-brake
http://www.ippr.org/read/beyond-free-movement-six-possible-futures-for-the-uks-eu-migration-policy#option-3-eu-freedom-of-movement-with-an-emergency-brake
https://labourlist.org/2017/08/stephen-kinnock-we-can-have-single-market-access-and-progressive-reforms-to-free-movement/
https://labourlist.org/2017/08/stephen-kinnock-we-can-have-single-market-access-and-progressive-reforms-to-free-movement/
https://www.traverssmith.com/news-publications/brexit/resources/brexit/q9-what-is-the-position-as-regards-free-movement-of-people-in-the-eea-efta-states/
https://www.traverssmith.com/news-publications/brexit/resources/brexit/q9-what-is-the-position-as-regards-free-movement-of-people-in-the-eea-efta-states/
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• Lords EU Committee, Brexit: UK-EU movement of people, HL 
Paper 121, 6 March 2017, paragraphs 92-111  

• Civitas, The ‘Liechtenstein solution’ is not a model that the UK 
could use to permanently control immigration, 16 October 2016 

• Open Europe, ‘As the UK searches for a post-Brexit plan, is the 
EEA a viable option?’ 4 August 2016  

• Leave Alliance, ’Brexit Monograph 1 Single Market participation 
and use of safeguard measures’, (corrected 3) 27 July 2016 
(accessed via EUReferendum.com) 

• Centre for European Reform, ‘Britain’s limited options’, 18 July 
2016 

• Matrix Law, Joining the European Economic Area and the 
implications for free movement of persons, July 2016 

• InFacts, ‘Liechtenstein immigration controls may offer prospects 
for UK’, 15 July 2016 

• Lawyers for Britain, ‘Brexit Legal Guide/Guide to the Single 
Market’, section 5.4 (undated) 

 

https://publications.parliament.uk/pa/ld201617/ldselect/ldeucom/121/121.pdf
http://www.civitas.org.uk/2016/10/11/the-liechtenstein-solution-is-not-a-model-that-the-uk-could-use-to-permanently-control-migration/
http://www.civitas.org.uk/2016/10/11/the-liechtenstein-solution-is-not-a-model-that-the-uk-could-use-to-permanently-control-migration/
https://openeurope.org.uk/intelligence/britain-and-the-eu/as-the-uk-searches-for-a-post-brexit-plan-is-the-eea-a-viable-option/
https://openeurope.org.uk/intelligence/britain-and-the-eu/as-the-uk-searches-for-a-post-brexit-plan-is-the-eea-a-viable-option/
http://www.eureferendum.com/documents/BrexitMonograph001.pdf
http://www.eureferendum.com/documents/BrexitMonograph001.pdf
https://www.cer.org.uk/publications/archive/bulletin-article/2016/britains-limited-options
https://www.matrixlaw.co.uk/wp-content/uploads/2016/07/Joining-the-EEA-and-the-implications-for-free-movement-of-persons-Ayesha-Christie-July-2016.pdf
https://www.matrixlaw.co.uk/wp-content/uploads/2016/07/Joining-the-EEA-and-the-implications-for-free-movement-of-persons-Ayesha-Christie-July-2016.pdf
https://infacts.org/liechtenstein-immigration-controls-may-offer-prospects-uk/
https://infacts.org/liechtenstein-immigration-controls-may-offer-prospects-uk/
http://lawyersforbritain.org/brexit-legal-guide
http://lawyersforbritain.org/brexit-legal-guide
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4. Financial contributions to the 
EU 

Norway and the other EEA EFTA states, Iceland and Liechtenstein, make 
financial contributions to the EU in two ways, one of which relates to 
their participation in the Single Market, the other to their participation 
in EU programmes.  

 Participation in the Single Market 
EEA EFTA states contribute to broad EU regional policy goals by 
providing grants to “reduce social and economic disparities in the EEA”. 

Since the 2004 enlargement, funds have been provided under two 
schemes: ‘EEA Grants’, which Norway, Iceland and Liechtenstein all 
contribute to, and which is targeted at the thirteen newer Member 
States, plus Greece and Portugal; and ‘Norway Grants’, which Norway 
alone contributes to, and is targeted at the thirteen newer Member 
States only. For the period 2014 – 2021, Norway’s average annual 
contribution to the 15 beneficiary states through the grants will be 
around €391 million.8 The grants go directly to Member States; they are 
not provided through the EU budget. 

In its long term economic analysis, the UK Government estimated how 
much the UK might have to contribute to participate in the Single 
Market through the EEA. The estimate for 2035/36 – based on 
Norway’s contribution of 0.15% of GDP – was £6.2 billion.9  

 Participation in EU programmes 
It is possible for countries which are not EU Member States, such as the 
EEA EFTA countries, to participate in EU programmes as ‘third 
countries’. Like other third countries, EEA countries contribute to the 
costs of the EU programmes in which they participate, largely in 
proportion to their share of GDP. For the period 2014-2020, Norway’s 
average annual contribution is €447 million.10 The EEA states have also 
committed to second national experts to the Commission as an ‘in kind’ 
contribution to these programmes.11 

The UK Government has repeatedly said that it may wish to continue to 
participate in some EU programmes as a third country and would make 
an ongoing contribution to cover its share of the costs involved.12 The 
UK would not need to follow the EEA model to take part in EU 

 
 
                                                                                               
8  Government.no, Norway’s financial contribution, March 2017 
9  HM Government. EU Exit: Long-term Economic Analysis Technical Reference Paper, 

section 8.5 and ibid, para 8.2.4 
10  Government.no, Norway’s financial contribution, March 2017 
11  A list of the programmes that EEA states participate in under the agreement is 

available here. 
12  For instance, see PM’s Florence speech: a new era of cooperation and partnership 

between the UK and the EU, 22 September 2017 

https://www.regjeringen.no/en/topics/european-policy/Norways-relations-with-Europe/financil-contribution/id684932/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759763/28_November_EU_Exit_Long-Term_Economic_Analysis_Technical_Reference_Paper.PDF#page=75
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759763/28_November_EU_Exit_Long-Term_Economic_Analysis_Technical_Reference_Paper.PDF#page=72
https://www.regjeringen.no/en/topics/european-policy/Norways-relations-with-Europe/financil-contribution/id684932/
http://www.efta.int/eea/eu-programmes.aspx
https://www.gov.uk/government/speeches/pms-florence-speech-a-new-era-of-cooperation-and-partnership-between-the-uk-and-the-eu
https://www.gov.uk/government/speeches/pms-florence-speech-a-new-era-of-cooperation-and-partnership-between-the-uk-and-the-eu
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programmes. Negotiations over the future EU-UK relationship are set to 
include the terms and conditions for the UK’s future participation in EU 
programmes in areas such as science and innovation, youth culture, and 
education, overseas development and external action, defence 
capabilities, civil protection and space.13 

 Norway’s contribution 

 

Norway, which by virtue of its relative size provides the vast majority of 
EEA contributions, provided an estimated €778 million in 2015,  
or €150 per person. Norway received around €182 million of spending 
from the EU, leaving a net contribution of €597 million, which is 
equivalent to €115 per person.14 The UK’s net contribution was around  
€214 per person in 2015,15 although 2015 was a year in which the UK 
made a particularly large contribution.  

 

 
 
                                                                                               
13  See section 3.3 of the Library briefing The Political Declaration on the Framework for 

Future EU-UK Relations for more.  
14  Bruegel, Single market access from outside the EU: three key prerequisites, July 2016 
15  European Commission, EU expenditure and revenue 2014-2020; ONS. Population 

Estimates Analysis Tool, June 2017 

Norway's net contribution to the EU, 2015
€ million % GDP

EEA and Norway grants
Contributions to Member States 391.4 0.11%

EU programmes
Net contribution 205.4 0.06%

of which:

Contributions to the EU budget 387.0 0.11%

Receipts from EU budget -181.6 -0.05%

source:

Bruegel. Single market access from outside the EU: three key prerequisites, July 2016

https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8454
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8454
http://bruegel.org/2016/07/single-market-access-from-outside-the-eu-three-key-prerequisites/
http://ec.europa.eu/budget/figures/interactive/index_en.cfm
https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/populationestimates/datasets/populationestimatesanalysistool
https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/populationestimates/datasets/populationestimatesanalysistool
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5. Incorporating EU law 

 How much EU law do EEA States adopt? 
EEA members must also incorporate some EU law into their domestic 
legislation in return for access to the EU market. 

When an EEA-relevant internal market measure is adopted by the EU, a 
corresponding amendment must be made to the relevant EEA 
Agreement Annex to maintain the homogeneity of the EEA. This is done 
by means of a Decision by the EEA Joint Committee which states the 
annex or protocol to the EEA Agreement into which the EU act should 
be incorporated. 

Also, Protocol 35 of the EEA Agreement requires EEA-EFTA States to 
introduce, if necessary, a national statutory provision to the effect that 
EEA rules overrule conflicting domestic law. So the principle of the 
primacy of EU law applies also to EEA-EFTA states in the areas in which 
EU law applies. 

The EU Charter of Fundamental Rights has the same status as the 
Treaties in the EU, but EEA EFTA States are not bound by the Charter. 
However, the EFTA Court does interpret the EEA Agreement in the light 
of EU fundamental rights. 

There are different estimates of the amount of EU legislation Norway 
adopts. A 2012 Norwegian Government study states that “Norway has 
incorporated approximately three-quarters of all EU legislative acts into 
Norwegian legislation”. But one commentator found that this figure 
was “an estimate of the effect of the laws in Norway”, rather than an 
actual calculation.16 Another study by Morten Harper of the Norwegian 
campaign ‘No to the EU’ found that from 2000 to 2013 just over 9% of 
new EU laws were incorporated into the EEA Agreement – 4,724 out of 
52,183 EU legislative acts.17 Yet another expert report cites a figure of 
10 -15%. The results differ, depending on the method of calculation 
and which elements of the EU acquis are taken into account. 

Article 6 of the EEA Agreement states that the provisions of the 
Agreement must be interpreted in conformity with CJEU rulings given 
prior to its signature. With regard to the post-signature case law, Article 
105(3) EEA Agreement provides that:  

[t]he EEA Joint Committee shall keep under constant review the 
development of the case-law of the Court of Justice of the 
European Communities and the EFTA Court. To this end 
judgments of these Courts shall be transmitted to the EEA Joint 
Committee which shall act so as to preserve the homogeneous 
interpretation of the Agreement. 

 
 
                                                                                               
16  Christopher Howarth, How much EU law does Norway have to adopt? 9%? or 

75%? 10 February 2015 
17  European Young Conservatives, New study finds that less than 10% of Norway’s 

laws emanate from Brussels, 3 December 2014 

http://www.efta.int/media/documents/eea/1113623-How-EU-acts-become-EEA-acts.pdf
http://www.efta.int/sites/default/files/documents/legal-texts/eea/the-eea-agreement/Protocols%20to%20the%20Agreement/protocol35.pdf
https://www.regjeringen.no/contentassets/5d3982d042a2472eb1b20639cd8b2341/no/pdfs/nou201220120002000dddpdfs.pdf#page=793
http://christopherhowarth.uk/how-much-eu-law-does-norway-have-to-adopt-9-or-75/
http://christopherhowarth.uk/how-much-eu-law-does-norway-have-to-adopt-9-or-75/
http://www.eyconservatives.org/less-than-10-of-norways-laws-emanate-from-brussels/
http://www.eyconservatives.org/less-than-10-of-norways-laws-emanate-from-brussels/
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 Representation in EU decision-making 
The EEA Agreement does not grant the EEA EFTA States formal access 
to the decision-making process within the EU institutions. They can 
neither sit nor vote in the European Parliament, Council or European 
Council. 

However, the EEA EFTA States can participate in shaping a decision at 
the early stages of preparing a legislative proposal. The EEA Agreement 
provides for input from the EEA EFTA side at various stages of the 
preparation of EEA-relevant legislation:  

• Representatives of the EEA EFTA States have the right to 
participate in expert groups and committees of the European 
Commission. They participate extensively in the preparatory 
work of the Commission and should be consulted in the same 
manner as EU experts. The Commission may seek advice from 
the EEA EFTA experts by phone or by correspondence, or in 
meetings. The experts may also be associated with the 
preparatory work through regular committee meetings. 

• The EEA EFTA States have the right to submit EEA EFTA 
comments on upcoming legislation.  
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6. The EFTA Court and the CJEU 
The EEA has a ‘two-pillar’ system for enforcement and dispute 
resolution:  

• the CJEU for the EU Member States 

• the EFTA Court for the three EFTA members of the EEA 

The EFTA Court, which is based in Luxembourg and consists of three 
Judges (one nominated by each of the EFTA States party to the EEA 
Agreement), adjudicates on infringement actions brought by the EFTA 
Surveillance Authority (ESA). The ESA, based in Brussels, ensures that 
the EEA EFTA States fulfil their obligations to transpose and apply the 
EU single market legislation incorporated into the EEA Agreement. It 
also has powers in relation to competition, state aid and public 
procurement. It works closely with the EU Commission. 

The EFTA Court also gives ‘advisory opinions’ on the interpretation of 
the EEA Agreement, when requested by national courts of the three 
EFTA EEA members. These opinions are not formally binding on the 
national courts. 

The EFTA Court is bound to follow the case law of the CJEU, but the 
EFTA Court’s former President, Professor Carl Baudenbacher,18 has said 
that in practice this system has largely been replaced by judicial 
dialogue. There is a procedure for the contracting parties to agree to 
ask the CJEU to give a ruling on the interpretation of relevant EEA rules, 
but this has never been used. 

In evidence to the Exiting the EU Committee in November 2017, 
Professor Pozdnakova  (Law Faculty, University of Oslo) explained some 
of the fundamental differences between the EFTA and EU Courts (Q 
989): 

Professor Pozdnakova: Another important difference, at least 
for academics, is that the EFTA Court can issue an advisory 
opinion on how EEA law is to be understood and interpreted by 
the national court. Although these opinions are called judgments 
by the EFTA Court, it is still an advisory opinion. This is by contrast 
to ECJ preliminary rulings, where, first, there is a duty on the 
national court to refer the question to the ECJ under certain 
conditions. The second is that an interpretation of the EU law 
issued by the ECJ is binding on the national courts. That is not the 
case with the EFTA Court.  

Recently, Norwegian courts have gone even further than that. 
They have taken a self-standing decision on what EEA law is. They 
should comply with an EFTA Court ruling, but they make their 
own analysis of what EEA law is. It has happened that a national 
court of Norway said, “We do not really agree with how the EFTA 
Court understands EEA law.” These are quite important 
differences, I believe.  

 
 
                                                                                               
18  He stepped down in December 2017 and joined Monckton Chambers on 1 May 

2018. 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-progress-of-the-uks-negotiations-on-eu-withdrawal/oral/78211.html#Panel1
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Q991 Mr Whittingdale: When there has been a dispute 
between the national court and the EFTA Court, what has 
happened? 

Professor Pozdnakova: Norway has been criticised or the 
Norwegian courts have been criticised by the judges. In the future, 
this may lead to Norway being taken to the court again for 
violation of EEA law. That is basically it.  
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7. UK positions on EEA 
membership 

 Government position 
The UK Government has ruled out EEA membership after Brexit. In her 
Florence speech in September 2017, the Prime Minister said: 

So the question for us now in building a new economic 
partnership is not how we bring our rules and regulations closer 
together, but what we do when one of us wants to make 
changes. 

One way of approaching this question is to put forward a stark 
and unimaginative choice between two models: either something 
based on European Economic Area membership; or a traditional 
Free Trade Agreement, such as that the EU has recently 
negotiated with Canada. 

I don’t believe either of these options would be best for the UK or 
best for the European Union. 

European Economic Area membership would mean the UK having 
to adopt at home - automatically and in their entirety - new EU 
rules. Rules over which, in future, we will have little influence and 
no vote. 

Such a loss of democratic control could not work for the British 
people. I fear it would inevitably lead to friction and then a 
damaging re-opening of the nature of our relationship in the near 
future: the very last thing that anyone on either side of the 
Channel wants. 

This position was reaffirmed in the Prime Minister’s Mansion House 
speech in March 2018: 

In my speech in Florence, I set out why the existing models for 
economic partnership either do not deliver the ambition we need 
or impose unsustainable constraints on our democracy. 

For example, the Norway model, where we would stay in the 
single market, would mean having to implement new EU 
legislation automatically and in its entirety – and would also mean 
continued free movement. […] 

So existing models do not provide the best way forward for either 
the UK or the EU. But before I turn to what a new and better 
model might look like, I want to be straight with people – because 
the reality is that we all need to face up to some hard facts. 

We are leaving the single market. Life is going to be different. In 
certain ways, our access to each other’s markets will be less than 
it is now. How could the EU’s structure of rights and obligations 
be sustained, if the UK - or any country - were allowed to enjoy all 
the benefits without all of the obligations? 

So we need to strike a new balance. But we will not accept the 
rights of Canada and the obligations of Norway. 

A policy paper published by DExEU in May 2018 reiterated that the UK 
was leaving the single market and customs union “so our rights and 
obligations will need to be held in a new and different balance.” The 
paper went on to say: 

https://www.gov.uk/government/speeches/pms-florence-speech-a-new-era-of-cooperation-and-partnership-between-the-uk-and-the-eu
https://www.gov.uk/government/speeches/pm-speech-on-our-future-economic-partnership-with-the-european-union
https://www.gov.uk/government/speeches/pm-speech-on-our-future-economic-partnership-with-the-european-union
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/710817/ECONOMIC_PARTNERSHIP_-_FINAL.pdf
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• Like any trading agreement, the economic partnership will 
need to include reciprocal, binding commitments to ensure 
fair and open competition. This is in our mutual interest.  

• The UK recognises that a deep and broad economic 
partnership will need to include a balanced set of 
commitments to underpin a fair and open trading 
environment. 

In September 2018 DExEU Minister Lord Callanan said of continued EEA 
membership: 

Were we able to carry on with membership of the European 
Economic Area, of course freedom of movement would continue, 
which I think would disappoint a lot of people who voted for 
Brexit, while the legal options are not straightforward. It would 
require the agreement of existing EEA countries and the ongoing 
agreement and co-operation of the EU, which would not 
necessarily be forthcoming. I know that the option has been put 
forward in good faith by a number of people, but I am afraid that 
the legal and practical difficulties would be considerable. That is 
why we default to our proposals, which we continue to negotiate 
on in good faith in Brussels and in other member state capitals.19 

 Opposition views 
In the Commons, the leader of the Opposition and shadow Brexit 
secretary20, among others, have argued against EEA membership on the 
grounds that the non-EU EEA States are “rule-takers, not rule-
makers”.21   

However, Labour deputy Leader, Tom Watson, indicated that there 
could be a change in policy before the votes on amendments to the EU 
(Withdrawal) Bill. More than 70 Labour MPs were reported to be 
putting pressure on Jeremy Corbyn to support an amendment asking 
the Government to seek future EEA membership as a post-Brexit option.  

On 5 June, Jeremy Corbyn tabled a new amendment to Lords 
Amendment No. 51 to the EU (Withdrawal) Bill calling for “full access to 
the internal market of the European Union, underpinned by shared 
institutions and regulations, with no new impediments to trade and 
common rights, standards and protections as a minimum”. The 
amendment falls short of calling for EEA membership. 

Shadow Brexit secretary, Sir Keir Starmer, said on the Today Programme 
on 6 June 2018 that the party would not be telling its MPs to vote for 
the UK to stay in the EEA because the party was split on the issue.22 

 
 
                                                                                               
19  HL Deb 4 September 2018, c 1759 
20  Sir Keir Starmer, BBC Andrew Marr show, 13 May 2018 
21  Jeremy Corbyn, speech on Britain After Brexit, 26 February 2018; speech to Scottish 

Labour Party conference, 9 March 2018; comments on visit to Scotland, 11 May 
2018 (see Sky News, 11 May 2018). Some believe the UK would become, in effect, a 
“vassal state”: e.g. Jacob Rees-Mogg, Twitter, 3 April 2018; Barry Gardiner (shadow 
trade secretary), The Guardian, 24 July 2017. In 2016 the Leave Alliance supported 
EEA membership (see blogs, 25 March 2016, 4 July 2016, 6 July 2016, 2 September 
2016.  

22  Guardian online, 6 June 2018. 

https://hansard.parliament.uk/Lords/2018-09-04/debates/1FAE27E0-FA6B-439E-B455-D33241A08795/BrexitNegotiationsAndNo-DealContingencyPlanning#contribution-35168C38-EDD4-4627-8615-80F5A09DFE02
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0212/amend/eu_rm_ccla_0605.pdf#page=6
https://www.bbc.co.uk/programmes/p0671280
http://www.ukpol.co.uk/jeremy-corbyn-2018-speech-on-britain-after-brexit/
http://www.ukpol.co.uk/jeremy-corbyn-2018-speech-to-scottish-labour-party-conference/
https://news.sky.com/story/jeremy-corbyn-dismisses-calls-to-back-eea-membership-after-brexit-11367906
https://twitter.com/jacob_rees_mogg/status/981305949599215618
https://www.theguardian.com/commentisfree/2017/jul/24/leaving-eu-single-market-customs-union-brexit-britain-europe
http://leavehq.com/blogview.aspx?blogno=164
http://leavehq.com/blogview.aspx?blogno=247
http://leavehq.com/blogview.aspx?blogno=249
http://leavehq.com/blogview.aspx?blogno=251
http://leavehq.com/blogview.aspx?blogno=251
https://www.theguardian.com/politics/blog/live/2018/jun/06/pmqs-brexit-starmer-says-labour-wont-back-staying-in-eea-because-party-too-divided-politics-live
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8. Advantages and disadvantages 
of EEA membership 

 Single Market access and independent 
trade policy 

Advocates of EEA membership argue that this is the best option from an 
economic point of view as it would mean the UK remains a member of 
the single market. Membership of the single market facilitates trade 
with other members by removing tariffs and quotas and by reducing 
non-tariff barriers such as differing technical specifications and labelling 
requirements. Unlike the customs union, which is relevant only for trade 
in goods, the single market covers both goods and services. 

A leader in the Economist said the “Norwegian option would do the 
least damage to the economy.”23 A Financial Times leader said “the 
government may not like it but permanent membership of the European 
Economic Area is the best way of safeguarding Britain’s future as a 
trading power.24 Most studies of the economic impact of Brexit found 
this option would lead to lower economic losses compared with other 
options.25 Not all economists agree on the benefits of single market 
membership, however, with some describing them as “grossly 
exaggerated”.26  

Non-EU EEA members are outside the EU customs union, giving 
freedom to pursue an independent trade policy, although in practice 
they often negotiate through the European Free Trade Association.  

Professor Richard G Whitman, writing on the Chatham House website, 
described the EEA option as “tried and tested” and said “it would also 
ease the UK’s crushing political and diplomatic burden of simultaneously 
seeking to renegotiate its trade relationship with the EU and all its other 
trade partners.”27  

 Freedom of movement, financial 
contributions, EFTA Court 

However, EEA membership would mean accepting free movement of 
people and the other three freedoms (goods, services and capital). EEA 
members also make financial contributions to the EU. It would mean 
accepting the EU’s regulations with no direct say over them. It would be 
subject to the EFTA Court although this largely follows CJEU judgments. 

 
 
                                                                                               
23  “Adrift” [leader column], The Economist, 2 July 2016 
24  Welcome sense from UK on the customs union, Financial Times [leader column], 20 

December 2016 
25  IFS, Brexit and the UK’s public finances, IFS Report 116, May 2016, p35 
26  Liam Halligan and Gerard Lyons, Clean Brexit, Policy Exchange, January 2017, p8 
27  Richard G Whitman, The EEA: a safe harbour in the Brexit storm, Chatham House, 

27 June 2016 

http://www.ifs.org.uk/uploads/publications/comms/r116.pdf
https://policyexchange.org.uk/wp-content/uploads/2017/01/Policy-Exchange-Clean-Brexit-16th-January-2017.pdf
https://www.chathamhouse.org/expert/comment/eea-safe-harbour-brexit-storm
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As EEA members are outside the EU customs union, exports to the EU 
must comply with customs procedures and Rules of Origin.28 

Open Europe summarised the drawbacks of the EEA as follows: 

However, a Norway-style relationship is unlikely to be a viable 
long-term option for the UK. Firstly, it is a poor fit when set 
against the Leave side’s key arguments during the referendum 
campaign: restoring full control over UK immigration policy, 
restoring UK sovereignty over lawmaking including vis-à-vis the 
European Court of Justice, eliminating the UK’s financial 
contribution to the EU, and reducing the burden of EU legislation 
on business. Secondly, and perhaps just as importantly, it is 
unlikely that such an EU-satellite status would satisfy the national 
self-image of a major G7 economy with deeper trade and foreign 
policy links across the world, such as the UK.29 

The Institute for Government sums up the trade-offs as follows: 

Ultimately the UK will not be able to duck fundamental choices on 
how close it wants to stay to the EU market and the obligations it 
will have to accept as a consequence. The deeper the relationship, 
the more onerous the obligation, and the more likely it will cross 
the UK’s current red lines.30 

 
 
                                                                                               
28  Rules of origin determine whether enough of a product originates in a country to 

benefit from that country’s free trade agreements. 
29  Open Europe, As the UK searches for a post-Brexit plan, is the EEA a viable option? 

4 August 2016 
30  Joe Owen, Alex Stojanovic and Jill Rutter, Trade after Brexit: Options for the UK’s 

relationship with the EU, Institute for Government, December 2017, p2 

http://openeurope.org.uk/intelligence/britain-and-the-eu/as-the-uk-searches-for-a-post-brexit-plan-is-the-eea-a-viable-option/
https://www.instituteforgovernment.org.uk/sites/default/files/publications/IFGJ5896-Brexit-Report-171214-final_0.pdf
https://www.instituteforgovernment.org.uk/sites/default/files/publications/IFGJ5896-Brexit-Report-171214-final_0.pdf
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9. The process for withdrawing 
from the EEA 

 What is Article 127 of the EEA 
Agreement? 

Article 127 of the EEA Agreement sets out a basic rule for withdrawing 
from the Agreement. It requires a ‘contracting party’ (of which the UK is 
one) wishing to leave the EEA to provide 12 months’ notification of 
withdrawal, in order to give the remaining parties time to modify the 
Agreement: 

Each Contracting Party may withdraw from this Agreement 
provided it gives at least twelve months' notice in writing to the 
other Contracting Parties. 

Immediately after the notification of the intended withdrawal, the 
other Contracting Parties shall convene a diplomatic conference in 
order to envisage the necessary modifications to bring to the 
Agreement. 

The UK and all the other EU Member States are individually parties to 
the EEA Agreement alongside the EU. This is because it is a ‘mixed 
Agreement’ – it includes matters of both EU competence and Member 
State competence (although which provisions are which is not clearly 
delineated). Therefore, on the face of it, the UK must give 12 months’ 
notice to leave the EEA. 

However, there is considerable opinion that once the UK leaves the EU, 
the whole EEA Agreement will automatically cease to apply to the UK, 
because the UK is a member of the EEA only by virtue of its membership 
of the EU. This is the UK Government’s view (see section 9.2 below).  

There is no provision in the EEA Agreement requiring an EEA State to 
leave the EEA if they cease to be a member of the EU or of EFTA. But 
there is a strong assumption in the text of the Agreement that only EU 
or EFTA States can be members. For instance, Article 126 sets out the 
territorial scope of the Agreement: 

The Agreement shall apply to the territories to which the Treaty 
establishing the European Economic Community is applied and 
under the conditions laid down in that Treaty, and to the 
territories of Iceland, the Principality of Liechtenstein and the 
Kingdom of Norway. 

Some parts of the Agreement refer to the 'contracting parties', which 
could be any of the EEA states. But other parts refer specifically to the 
EU and/or EFTA states, so could not apply to the UK after Brexit unless it 
joined EFTA. 

Moreover, the EEA’s binary system of governance, oversight and judicial 
supervision makes it hard to see how a state could be part of it without 
being in either the EU or EFTA. For example, the EEA Council consists of 

http://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
http://www.efta.int/Legal-Text/EEA-Agreement-1327
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the members of the EU’s Council and Commission and one member of 
the Government of each of the EFTA States (Article 90(1) EEA).31 

The EFTA website FAQs conclude: “Under the present wording of the 
EEA Agreement, it is therefore impossible to be a party to the EEA 
Agreement without being a member of either the EU or EFTA”. This 
currently represents the majority legal view, although some eminent 
academics argue otherwise. 

Writing in the Financial Times in August 2017, David Allen Green 
summarised what is and isn’t clear in relation to Brexit and Article 127: 

The following points are clear: 

1. the UK is currently part of the EEA 

2. the UK is a party to the EEA agreement 

3. the UK being part of the EEA will continue to at least 29 
March 2019 

4. the UK has not expressly provided notice to leave the EEA 
agreement under Article 127 

5. on Brexit (29 March 2019 or another agreed date), the UK 
will not be within the EEA as defined in Article 126(1) 

What is not clear are the following: 

1. whether the UK implicitly gave notice under Article 127 
when it sent the Article 50 letter 

2. whether, regardless of any notice to leave the EEA 
agreement, the UK will simply be outside the scope of the 
EEA on Brexit, meaning that the EEA will cease to have any 
meaningful effect on the country in any case32 

The different positions were also discussed in a useful analysis by the 
Institute for Government, Article 127 and the Single Market, 22 June 
2017. 

Christophe Hillion33 has analysed the EEA membership argument, 
concluding that what he called the ‘Br(EEA)xit’ one was the most 
convincing: 

By exiting the EU, it will cease to be included in the notion of 
Contracting Parties under Article 2 EEA, which refers to “EC 
Member States”, and unless it joins the list of “EFTA States” 
contained in the same provision,15 the UK will no longer be 
covered by the geographical scope of application of the EEA 
Agreement as defined by Article 126 EEA. Being neither EU 
Member nor EFTA State, the UK could indeed not take part in the 
EEA decision-making set-up, nor could it be covered by core EEA 
substantive rules. In sum, it would exclude itself from the 
operation of the EEA the moment it departs from the Union, 
which pursuant to Article 50(3) TEU is the moment when the EU 
Treaties (and the EU acquis more generally, including the EEA 
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Agreement) cease to apply to it. This view is also based on the 
consideration that the EEA Agreement was concluded on the EU 
side by the Union jointly with its Member States, the latter not 
being autonomous Contracting Parties to the Agreement, but 
acting as “Member States” together with the EU as a composite 
entity.16 The UK is thus unable to remain in the EEA after it has 
exited the EU merely by virtue of formally being a Contracting 
Party to the Agreement, designed as it is to apply to parties 
included in either of the two constitutive groups.17 In sum, Brexit 
means Br(EEA)xit.34 

Hillion also thought the Article 127 notification procedure applied: 

Article 127 EEA, and in particular the word “provided”, indicates 
that withdrawal from the EEA is conditional upon the twelve-
months’ written notice to the other Parties. Remaining EEA parties 
thus ought to be formally notified, not least for considerations of 
legal certainty which all stakeholders deserve, including courts. 

But he suggests it need not be the UK’s responsibility alone to notify: 

… in view of the formulation of Article 2 EEA, one could also 
envisage that the EU itself gives notice, alone or jointly with the 
UK, considering the limited competence the latter has as Member 
State in relation to the EEA Agreement.23 Indeed, it could be the 
task of the European Commission to notify on behalf of the EU 
considering that, according to Article 17(1) TEU, and “with the 
exception of the common foreign and security policy, and other 
cases provided for in the Treaties, it shall ensure the Union’s 
external representation”. 

The last day on which the Government could have given formal notice 
under Article 127 of its intention to leave the EEA by 29 March 2019 
was 29 March 2018. It gave no such notice. 

 Who has said what? 
UK Government views 
The Government has interpreted Article 126 of the EEA Agreement 
(territorial scope) to mean that the UK is an EEA member only in its 
capacity as an EU Member State, so leaving the EU will automatically 
mean that the EEA Agreement no longer applies to the UK (with no 
need to trigger Article 127). Schedule 8 of the EU (Withdrawal) Bill 
reflects this view: it would repeal and amend provisions of the European 
Economic Area Act 1993 to remove the domestic effect of the EEA 
Agreement in the UK.  

The Secretary of State for Exiting the EU, David Davis, said on 7 
September 2017 that the Government was looking at Article 127 ”just 
to make sure, for clarity purposes, that we meet its requirements”.35  If 
notification were required, it is possible that the principles of the Miller 
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case36 would apply, and Parliament would need to authorise such 
notification specifically. 

However, the Government appears to have maintained its initial view 
that the UK leaves the EEA by default when it leaves the EU. The Lords 
Whip, Baroness Goldie, told the Lords on 25 April 2018: “I […] 
understand that in triggering Article 127 our legal position remains 
unchanged. Article 127 does not need to be triggered for the 
agreement to cease to have effect”. 

EU and EFTA views 
Jean-Claude Piris 

Jean-Claude Piris, former Legal Counsel of the Council of the EU and 
Director General of its Legal Service, supports the view that leaving the 
EU means leaving the EEA, based on Article 126(1) of the EEA 
agreement: “The UK’s withdrawal from EU will mean an automatic 
cessation of its membership of EEA as an EEA-EU member”.37  

Piris is firmly of the view that if the UK wanted to stay in the EEA it 
would have to seek to join EFTA and then the EEA after Brexit, and that 
another treaty would have to be ratified by the UK, the EU27 and the 
EFTA States. He wrote in If the UK votes to leave: The seven alternatives 
to EU membership, January 2016: “if the UK wanted to join the EEA or 
EFTA, a WT [withdrawal treaty] would not suffice: another treaty would 
have to be concluded by the UK with the member-states of those 
organisations”. 

European Commission 

A question from Clare Moody MEP (dated 6 September 2017)38 asked 
for the Commission’s opinion on whether Brexit would affect the 
continued application to the UK of those parts of the EEA Agreement 
for which the UK has competence; also whether the Commission 
“agrees that, at least to that extent, the UK is required to give notice 
pursuant to Article 127 of the EEA Agreement of its withdrawal from 
that Agreement, if that, indeed, is its wish, and in order to make that 
withdrawal effective”. Commission President Jean Claude Juncker 
replied on 23 November 2017: 

The European Economic Area (EEA) Agreement is a bilateral mixed 
agreement, concluded by the Union and its Member States on the 
one side, and the three EEA EFTA (European Free Trade Area) 
States on the other side. 

The United Kingdom's participation in the EEA Agreement is 
dependent on its membership of the Union. As regards the Union 
and its Member States, Article 126 of the EEA Agreement defines 
the territorial scope of application of that agreement by reference 
to the territorial scope of application of the Union treaties. It 
follows that from the date of the United Kingdom's withdrawal 
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from the Union, the United Kingdom's territory will no longer be 
covered by the EEA Agreement. 

The effect of the United Kingdom's withdrawal from the Union on 
its participation in the EEA Agreement is automatic by virtue of 
Article 126 thereof in combination with Article 50 of the Treaty 
on European Union, which obviates any need to have recourse to 
the procedure set out in Article 127 of the agreement. This is true 
for the EEA Agreement as a whole, with no distinction being 
made based on the internal division of competence between the 
Union and its Member States.39 

Michael-James Clifton, Chef de Cabinet at the EFTA Court thought, on 
the other hand, that “as a standalone and independent treaty it is 
reasonable that the UK must make an Article 127 EEA notification or be 
in breach of its international obligations”.40  

Carl Baudenbacher 

Carl Baudenbacher, former EFTA Court President, believes that a State 
can only be a party to the EEA Agreement either through membership 
of the EU or through membership of EFTA. He relied on Article 128(1) 
of the EEA Agreement, which states: 

Any European State becoming a member of the Community (now 
Union) shall, and the Swiss Confederation or any European State 
becoming a member of EFTA may, apply to become a party to this 
Agreement. It shall address its application to the EEA Council. 

This provision does not expressly confine EEA membership to EU or 
EFTA members. However, it supports the view that there is no scope 
within the EEA Agreement for a third type of a contracting party that is 
neither an EU nor an EFTA member. In a speech on 13 October 2016 
Professor Baudenbacher outlined how the UK could be in the EEA: 

II. Will the UK lose EEA membership if it leaves the EU? 

A second topic, which has been discussed in your country, is 
whether the UK will lose EEA membership the day it leaves the 
European Union. I think yes. A State can only be an EEA 
Contracting Party either qua EU membership or qua EFTA 
membership. That follows from the two-pillar structure of the EEA 
Agreement. You are either in the EU pillar or in the EFTA pillar, 
but you cannot be floating around freely. To those who think that 
the UK would retain EEA membership when it leaves the EU, I 
raise the question on which court would the British judge sit? 

III. Pre-condition for EEA membership is EFTA membership 

If the UK wanted to join EFTA the consent of Switzerland, Iceland, 
Liechtenstein and Norway would be required. First positions were 
taken at the EFTA Ministerial Meeting on the 27th June 2016 in 
Bern, where the Icelanders said, “We should invite the UK to join 
EFTA.” Switzerland stated, “We are basically positive but we 
shouldn’t be too outspoken here, in order not to anger the 
European Union.” The Liechtensteiners were also cautious but a 
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bit more positive. The Norwegians had reservations and the 
Norwegian politicians openly said they may lose the number one 
position in the EFTA pillar in case of British EEA membership, “and 
this is not in our interest”. In view of the historic ties between 
Norway and the UK, I cannot imagine that this will be the last 
word. In fact, the Norwegian Government has softened its stand 
in the summer of 2016. For EEA membership of the EFTA side the 
consent of Iceland, Liechtenstein and Norway and of the 
European Union would be needed.41 

The Court of Justice of the European Union (CJEU) would have ultimate 
responsibility to interpret and rule on the EEA Agreement in cases 
concerning the EU Member States. So it would decide, if there is a 
reference from the UK Courts, on whether the UK can remain a 
member of the EEA or whether Brexit automatically results in the EEA 
Agreement ceasing to apply. 

 European Union (Withdrawal) Act 2018 
The Act assumes no Article 127 notification is 
needed 
Library Briefing Paper 8079 on the EU (Withdrawal) Bill outlined the 
situation regarding EEA membership. The European Union (Withdrawal) 
Act 2018 assumes that the UK will leave both the EU and EEA and that 
no notification of leaving the EEA is needed and EEA law is included in 
the savings provisions in the EUW Act. This is because the European 
Economic Area Act 1993 made the EEA Agreement one of the ‘EU 
Treaties’ for the purposes of the European Communities Act 1972 
(ECA), and therefore section 2(1) and (2) ECA applies to provisions of 
the EEA Agreement. 

The Explanatory Notes to the Bill (as introduced) stated (para. 60): 

The European Economic Area Act 1993 makes the EEA 
Agreement one of the “EU treaties” for the purposes of the ECA, 
which implements the EEA Agreement in UK legislation. Therefore 
the provisions of the ECA apply to the rights and obligations in 
the EEA Agreement, so long as the UK is a member of the EU. The 
EEA Agreement is also implemented domestically through the EEA 
Act 1993 and other secondary legislation. 

But because the Government believes that withdrawing from the EU will 
automatically mean the EEA Agreement ceases to apply, Schedule 8 — 
“Consequential, transitional, transitory and saving provision Part 2 — 
Specific consequential provision”, removes the domestic effect of the 
European Economic Area Act.  

Amendments relating to the EEA or Article 127 
House of Commons 

Several amendments to the Bill were tabled relating to Article 127 and 
EEA membership. New clause 45 sought to prevent the Prime Minister 

 
 
                                                                                               
41  After Brexit: Is the EEA an option for the United Kingdom? The 42nd Annual Lecture 

of the Centre for European Law, King's College, London. 

https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8079
http://www.legislation.gov.uk/ukpga/2018/16/contents/enacted
http://www.legislation.gov.uk/ukpga/2018/16/contents/enacted
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/en/18005en.pdf
http://www.legislation.gov.uk/ukpga/2018/16/schedule/8/enacted
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/amend/euwithdrawal_rm_cwh_1101.pdf
http://1exagu1grkmq3k572418odoooym-wpengine.netdna-ssl.com/wp-content/uploads/2016/11/Baudenbacher-Kings-College-13-10-16.pdf


31 Commons Library Briefing, 21 December 2018 

from giving Article 127 notice under the EU Withdrawal Act. New 
clause 29 and amendment 128 would have required a motion of both 
Houses to withdraw from the EEA. New clause 9 sought to ensure that 
the UK would remain a member of the EEA until the Government had 
published a cost-benefit assessment of remaining in it. 

None of these amendments were passed by the Commons. 

House of Lords 

In the Lords, the UK’s EEA membership was debated in Committee on 
21 February 2018.  

Lords Amendment 225 sought to prevent notification of the UK’s 
withdrawal from the EEA agreement. Amendment 152 sought to make 
continued membership of the EEA one of the UK’s negotiating 
objectives, and Amendments 193 and 203 would have required a 
parliamentary vote on withdrawal from the EEA before making 
regulations under the power in Clause 9 of the Bill.  

Some Peers (e.g. Baroness McIntosh of Pickering) thought the UK’s EEA 
membership would not “explicitly lapse” on leaving the EU. However, 
DExEU Minister Lord Callanan confirmed (c 179) that the Government’s 
legal position remained “unchanged” – that “Article 127 does not need 
to be triggered for the agreement to cease to have effect”. 

On the final day of Report, the Lords passed an amendment calling on 
the Government to make continued participation in the EEA a 
negotiating objective. This amendment (110A) was passed by 247 votes 
to 218, despite opposition from the Government and Labour’s official 
position being to abstain.  

Lord Alli (Labour), who introduced this amendment, said that EEA 
membership would improve access to important EU service markets. 
This was in contrast to the amendment on the customs union, which 
was only relevant to trade in goods.   

Lord Callanan said that remaining in the EEA would mean the UK was 
not taking back control of its borders and laws. It would mean 
accepting the Single Market’s four freedoms, including freedom of 
movement, and the UK implementing EU legislation over which it would 
have little influence and no vote.42 
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10. Future relationship with EEA 
EFTA & bespoke arrangements 

This section looks at the UK’s possible future relations with EFTA and 
the EEA, and at proposals for various types of bespoke arrangements 
that have been suggested. 

 UK separation agreement with EFTA 
EEA States 

On 20 December 2018, the Government announced it had reached 
agreement with the three EFTA EEA countries to address separation 
issues following Brexit, including protecting the rights of UK citizens 
living in these countries and citizens of these countries living in the UK, 
as well as an agreement with Switzerland covering citizens’ rights. 
 
The agreement with the EEA EFTA states covers separation issues similar 
to some of those covered by the negotiated Withdrawal Agreement, 
including citizens’ rights, arrangements for goods placed on the market, 
intellectual property, ongoing police and judicial co-operation, ongoing 
judicial procedures, data protection and public procurement. It winds 
down certain arrangements that the UK has with these states by virtue 
of the UK’s participation in the EEA Agreement (as a member of the EU) 
as well as addressing citizens’ rights following the UK’s exit from the EU. 
The Government explainer for the agreement said that it would be 
implemented in domestic legislation through the planned EU 
(Withdrawal Agreement) Bill.  
 
The agreement is predicated on the approval of the Withdrawal 
Agreement, with most provisions applying following the transition 
period in the Agreement. It would not apply in the event of the 
Withdrawal Agreement (or an amended version of it) not being 
approved. In announcing the agreement, the Government said it was 
“discussing no deal arrangements with the EEA EFTA states”. 
 
The Preamble of the Agreement refers to the need “for both the United 
Kingdom and the EEA EFTA States to take all necessary steps to begin as 
soon as possible the formal negotiations of one or several agreements 
governing their future relationship with a view to ensuring that, to the 
extent possible, those agreements apply from the end of the transition 
period”. 
 
Application and implementation of the citizens’ rights part of the UK-
EEA agreement will be monitored by an independent authority.  The 
Government explainer states that this will be same monitoring authority 
that will be established under the UK-EU Withdrawal Agreement. The 
agreement also establishes a UK-EEA EFTA Joint Committee, co-chaired 
by the UK and one of the EEA EFTA States, which will be responsible for 
the implementation and application of the agreement. The UK or the 

http://www.gov.uk/government/news/uk-agreements-with-the-eea-efta-states-and-switzerland
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766995/Agreement_on_arrangements_between_Iceland__the_Principality_of_Liechtenstein__the_Kingdom_of_Norway_and_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_following_the_withdrawal_of_the_United_Kingdom_from_the_European_Union_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766998/Explainer_-_UK-EEA_EFTA_Separation_Agreement.pdf


33 Commons Library Briefing, 21 December 2018 

EEA EFTA states may refer any issue relating to the functioning of the 
agreement to the Joint Committee. Both the UK independent 
monitoring authority and the EFTA Surveillance Authority will report to 
the Joint Committee on the application of the citizens’ rights provisions 
within the UK and EFTA EEA States respectively. 

 EFTA and EEA membership 
EEA membership is discussed in earlier sections of this paper. The 
Government has rejected ‘off-the-shelf’ arrangements such as EFTA or 
EEA membership and has ruled this out, even temporarily.  The then 
Secretary of State for Exiting the EU, David Davis, said in September 
2017: 

We did consider it—I gave it some considerable thought, maybe 
as an interim measure—but it seemed to me to be more 
complicated, more difficult and less beneficial than other 
options.43 

There has been no change of policy in this respect with either of Mr 
Davis’s two successors, Dominic Raab and Stephen Barclay. The Prime 
Minister, Theresa May, said on 10 December 2018: 

We have been clear about the need for what we believe is right 
for the United Kingdom, which is to negotiate a bespoke deal that 
is neither the Norway/EEA option, which is at one end of the 
spectrum that the European Union offered in the first place, nor 
the Canada-style deal for Great Britain, with Northern Ireland 
carved out in a separate customs territory, which is the other end 
of the spectrum that the EU proposed. 

The EU and EFTA States appear to be ambivalent too and there is no 
guarantee that the EFTA states would agree to UK membership. Ulf 
Sverdrup, Director of the Norwegian Institute of International Affairs, 
outlined to the Exiting the EU Committee some Norwegian concerns 
about future UK membership of EFTA: 

Two things make Norwegians concerned about bringing the UK in 
on the EFTA side. The first is that, in EFTA, decisions on adding 
new legal Acts are done through unanimity. So, if the UK is 
brought in, it might change the dynamics slightly within EFTA. The 
second slight concern is that, if the UK uses the EEA as a platform 
for disintegrating from the EU, that is slightly different from the 
spirit of the EFTA countries who are using this platform as a form 
of continuing integration. Those are the two main concerns.44 

The Norwegian Prime Minister, Erna Solber, is reported to have said that 
“allowing Britain to become a member of the EEA/Efta trading bloc, 
which has a very close relationship with the EU, would be ‘difficult’ to 
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accept”.45  However, Mads Andenas (University of Oslo) and Carl 
Baudenbacher believe any objections are receding: 

Both the Icelandic and the Norwegian governments have signalled 
their openness to the UK joining the EEA/EFTA. Iceland did so 
from the outset and Norway after some reluctance. Liechtenstein 
will not disagree.46 

Lord Kerr of Kinlochard (who helped draft Article 50 TEU when he was 
Secretary General of the Secretariat that supported the European 
Convention which drew up the Lisbon Treaty) was sceptical about the 
UK being able to join the non-EU EEA: 

I am also not convinced that we can slip effortlessly round the 
table and join the EEA’s non-EU side. I do not believe that. We 
would need to sign an amendment to the EFTA treaty and then 
the EEA treaty. The first would need four national ratifications and 
the second would need 30 national ratifications. There is no 
speedy way to avoid uncertainty via the EEA route. It might be a 
feasible route, but it would take time and prolonged 
uncertainty.47 

Nevertheless, commentators have revisited the question of future EFTA 
and EEA membership in recent weeks in light of the impasse over the 
negotiated Withdrawal Agreement.  Below are some proposed 
formulations of temporary or long-term EEA and/or EFTA membership. 

 Staying in the EEA during transition 
The transition provisions set out in the November 2018 Withdrawal 
Agreement do not specifically refer to EEA membership during 
transition, but in the context of the ‘stand-still’ transition envisaged 
under Article 129 (‘Specific arrangements relating to the Union's 
external action’), the UK will effectively stay in the EEA during the 
transition period.  Article 129(1) states  

… during the transition period, the United Kingdom shall be 
bound by the obligations stemming from the international 
agreements concluded by the Union, by Member States acting on 
its behalf, or by the Union and its Member States acting jointly …. 

But as Professor George Yarrow48 pointed out to the Exiting the EU 
Committee in February 2018, this would mean the UK being in the EEA 
but not participating in the EFTA pillar; “all decisions for the EEA will be 
made by the EU authorities”,49 where the UK would have no - or very 
limited - influence. He emphasised that: “[i]n the EFTA pillar, the control 
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and sovereignty is with the UK. If, however, we are in the EEA post 29 
March next year, under the current EU proposals we will have no power 
whatsoever”. 

 Re-joining EFTA and the EEA fully 
during transition 

A 2017 Liberal Democrat study thought an extended transition period 
with temporary EFTA and EEA membership would “offer stability and 
certainty to business and citizens concerned by the economic and 
political implications of a chaotic ‘hard’ Brexit”, but that to allay fears of 
leave supporters that such a transitional strategy might become 
permanent, “a ‘sunset clause’ could be inserted into the transitional 
agreement to specify that EFTA membership should lapse after a 
reasonable period of time (say between 5 and 7 years)”.50  

Article 132 of the amended November Withdrawal Agreement now 
provides for a one-off decision by 1 July 2020 on an extension of the 
transition period of one or two years up to 31 December 2022.   

Piet Eeckhout (Dean of UCL Laws and Academic Director, European 
Institute) and Oliver Patel (Research Associate, European Institute) 
describe how the UK might seek to remain fully in the EEA during 
transition: 

To join, the UK would need to apply to the EFTA Council and 
negotiate accession with the EFTA states. Following the 
negotiations, if the EFTA states unanimously agreed that the UK 
could join, it could become a member.i This would require a 
formal process of treaty ratification, involving the national 
parliaments of each EFTA state and the UK.  

Alternatively, the conditions of participation in the EEA 
Agreement could be altered through a protocol. From a legal 
perspective, there are probably no insurmountable obstacles to 
such a course of action (although not all legal scholars agree on 
this point).ii Politically, the reasoning would be (a) that the UK 
always participated in the EEA Agreement, through its EU 
membership; and (b) that the arrangement is transitional and 
time-limited.  

The UK’s continued participation in the EEA would at any rate 
require negotiations and would necessitate amendments to the 
main text of the EEA Agreement (through a protocol or 
otherwise), something which has never been done since it was 
signed in 1992. Again, this would require agreement by all 
contracting parties to the EEA Agreement, and would entail a 
formal process of treaty amendment, involving all the national 
parliaments (and potentially some regional parliaments). In this 
sense, the process is much more onerous than the mere use of 
Article 50 TEU: the withdrawal agreement does not require 
approval by the member states in their individual capacity, and 
can be concluded with a super qualified majority in the Council. 
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However, the withdrawal agreement is incapable of amending the 
EEA Agreement, or adding a protocol to it, as this would not 
comply with the international law requirement of consent by all 
the parties.51 

i David Phinnemore and Cenni Najy, ‘The Option of Association: The United 
Kingdom post-Brexit and the European Free Trade Association’ (2017), foraus 
Policy Brief, pp. 11-12 

ii Jean-Claude Piris, ‘Why the UK will not become an EEA member after Brexit’ 
(09/2017), E Sharp 

A study by Kenneth Armstrong (Cambridge University Faculty of Law) 
also looked at full EEA membership during transition via EFTA 
membership. Because of the time it would probably take to do this and 
the procedural obstacles that would have to be overcome, the author 
suggests this “would not make […] a suitable vehicle for a transitional 
arrangement”.52 But he argues that: 

… there is nothing in principle to prevent the EFTA Council 
preparing a decision unanimously approving UK membership of 
EFTA that would come into force simultaneously with the UK’s 
withdrawal from the EU. At the same time, the UK’s accession to 
the EEA Agreement could be agreed by the EEA Council and 
signed by the contracting parties ready for formal ratification. 
Pending ratification, an exchange of letters could secure its 
provisional application without the hiatus that might otherwise be 
created. 

Armstrong acknowledges, however, that “this is less obviously a 
transitional arrangement rather than an endpoint in itself”. This scenario 
is ruled out under the November negotiated Withdrawal Agreement, 
which provides for the UK to continue to apply EU law as if it were an 
EU Member State. If the November Withdrawal Agreement comes into 
force, the Armstrong scenario would be impossible because the UK 
would be obliged to apply EU law rather than law agreed via the EEA. 

How supportive EFTA States would be of this scenario is not clear, 
although the EFTA Ministerial Meeting communiqué on 26 June 2017 
suggested this might be an option they would consider:  

Ministers stressed the need to provide stability and predictability in 
the transition to any new legal framework for economic relations 
with the UK. The EFTA States will continue to consult each other 
in order to achieve this important goal. 

UK membership of EFTA would significantly change the nature of the 
group.  Andenas and Baudenbacher comment: 

UK entry would change the current balance. Including the UK on 
the EFTA side of the EEA may not be in the narrow short-term 
self-interest of the current EEA/EFTA states. But if the UK and the 
EU side were to agree, the EEA/EFTA states would be unlikely to 
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Considerations, November 2017 
52  Kenneth Armstrong, Implementing Transition: Legal and Political Limits, Legal 

Studies Research paper Series, Paper No. 50/2017, November 2017 
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stand in the way of a new EU-UK institutional solution. UK 
membership would also add bargaining power.53 

 From ‘Norway for now’ to Norway Plus’ 
Politicians in several parties have promoted the idea of a Norway-style 
partnership with the EU. In anticipation of the ‘meaningful vote’ in 
Parliament, Nick Boles MP (Conservative), chairman of the ‘Norway Plus’ 
campaign, Stephen Kinnock MP (Labour) and others have presented this 
cross-party initiative as a viable compromise, a ‘plan B’ in case 
Parliament rejects the negotiated Withdrawal Agreement. The 
campaigners argue that the plan “strikes the right balance between 
fulfilling the mandate of the 2016 referendum while preserving 
economic ties with the EU” and that it could win both the majority in 
Parliament and the support of the EU.54  He concludes that if the 
Withdrawal Agreement is rejected in the ‘meaningful vote’, “Norway 
Plus offers a pragmatic solution to deliver Brexit and unite the country”. 
 
The Norway plus plan has evolved from a temporary EFTA and EEA 
membership ‘Norway for now’– a stepping stone towards a Canada-
style FTA – into a permanent settlement, because it had become clear 
that the EFTA members and the EU might reject a temporary UK 
accession.55  

Key points 
‘Norway Plus’ foresees the UK accepting the negotiated Withdrawal 
Agreement in full, including the Irish backstop, and renegotiates the 
Political Declaration to specify that after the end of the transition period, 
the UK would join EFTA.  

On its accession to EFTA, the UK would move to the EFTA pillar of the 
EEA, largely re-joining the Single Market with the EU but remaining 
outside its institutional setup. 

By joining EFTA the UK would leave the jurisdiction of the CJEU and 
accept that of the EFTA Court. The UK would also leave the EU’s 
Common Agricultural Policy and Common Fisheries Policy but would be 
subject to the free movement of people (see also below).  

After the end of the transition period, the UK would take part in 
EEA/EFTA decision-shaping of new Single Market measures. 

EFTA/EEA membership largely eliminates non-tariff barriers through 
regulatory convergence with the EU. However, not being a customs 
union, the EEA does not secure an open border in Ireland, for which the 
UK would have to negotiate distinct arrangements (the ‘Plus’): 

 
 
                                                                                               
53  The ‘Norway’ model for the UK after Brexit, Brexit Law, Brick Court Chambers, 13 

December 2018 
54  Financial Times, Nick Boles, Only the ‘Norway Plus’ plan can save Brexit, 7 November 

2018 
55  Michael Emerson, CEPS, Why ‘Norway for Now’ is deeply flawed, InFacts, 29 

October 2018 

https://brexit.law/2018/12/13/the-norway-model-for-the-uk-after-brexit/
https://www.ft.com/content/833dd0b6-f168-11e8-938a-543765795f99?emailId=5c08f827c151860004c10fe5&ftcamp=crm/email//nbe/Brexit/product
https://infacts.org/why-norway-for-now-is-deeply-flawed/


38 The European Economic Area 

- The UK and the EU would have to reach an agreement on a 
customs union or another permanent customs arrangement 
with the EU which would eliminate the need to activate the 
backstop protocol of the Withdrawal Agreement. 

- In order to implement a UK-EU customs arrangement for 
Northern Ireland, the UK would also need a special exemption 
from EFTA’s free trade agreements.56  

According to Norway Plus advocates, EFTA members would benefit 
from UK accession as the UK is Norway’s largest and Iceland’s second 
largest export market. This model was advocated in a joint statement by 
the Scottish First Minister Nicola Sturgeon and the then Welsh First 
Minister Carwyn Jones in June 2018, and was also identified by the EU’s 
Brexit negotiator, Michel Barnier, as the only ‘frictionless’ solution. He 
said in May 2018: 

The only frictionless option for the future with the UK would be 
‘Norway Plus,’ Norway being part of the single market, plus a 
custom union, for each of the other models we have the 
obligation to create and implement control for the goods, for the 
standards, for the norms and all the rules of origin.57 

The Irish and Norwegian Prime Ministers have also spoken in favour of 
Norway Plus.58    

Commentary  
Although Norway Plus would have many economic benefits, as it 
secures access to the Single Market for both goods and services, 
commentators raise several issues that make the proposal hard to sell 
politically.59 Instead of being an easy ‘off-the-shelf’ option, negotiations 
to settle a Norway Plus deal might be tough: the Irish border would still 
need attention, the EU might press for more safeguards for the integrity 
of the Single Market and the UK would become a rule-taker and 
financial contributor, and be subject to free movement of people. So 
the ‘Norway Plus’ model crosses several of the red lines previously set 
out by the Prime Minister, such as ending free movement and 
contributing to the EU budget. 

Negotiation process 

The accession process could take time, as the UK might not be readily 
accepted by current EFTA Member States who are wary of an economy 
as big as the UK changing the dynamics of EFTA from within.60 Also, 
any changes to the EEA Agreement would have to be ratified by the 
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EU27, which could be a lengthy process.61 The Prime Minister said in the 
House: 

Norway-plus is not something that can just happen. This House 
might want to say it will happen; actually, Norway-plus requires 
such a negotiation, because we would have to negotiate to be a 
member of EFTA first in order to get such an arrangement in 
place. In doing that, there would therefore be a risk that there 
would be a period of time when no arrangement was in place, 
and that would require a backstop.62 

The Irish backstop 

The Norway plus option might meet resistance both domestically (the 
Irish backstop63 would remain part of the Withdrawal Agreement) and 
from the EU. According to the plan, to avoid the backstop the UK 
would ask the EU to commit itself to supporting the UK’s accession to 
EFTA by December 2020. However, an EEA Member State may leave the 
Agreement with a year’s notice, which would potentially allow the UK 
to abandon any arrangements and raise the problem of the Irish border 
again.64 

The unity of the Single Market 

Commentators note that Brussels tends to see the current EEA model as 
being too flexible and generous for a big economy like the UK. For 
example, Article 102 of the EEA Agreement allows for some divergence 
on regulation and might be used to suspend market access in areas of 
disagreement. According to the Guardian, this is a “cause of perennial 
tension between Brussels and EFTA countries”.65 To avoid this, EU 
negotiators might press for more automatic application of EU law in the 
UK which would have to safeguard the level playing field. 

In negotiations the EU might also resist a generous interpretation of the 
Article 112 EEA ‘emergency brake’ on the free movement of persons.66 

Common Agricultural and Fisheries Policies 

Under ‘Norway Plus’ the UK would not participate in the Common 
Agricultural Policy (CAP) or the Common Fisheries Policy (CFP). It is not 
possible to know for certain whether agricultural products and fish 
would be part of a customs union, but other relationships the EU has 
with its neighbours suggest a number of possible arrangements. 
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The EU-Turkey customs union is only for industrial goods and excludes 
agricultural products. Turkey is subject to ’level playing field provisions’, 
but most of these would be unnecessary in a ‘Norway Plus’ 
arrangement as EEA membership means agreeing to Single Market rules 
in areas such as state aid and competition.  
 
Although Norway is not in the CFP, it has a bilateral fishing agreement 
with the EU under which it must allow EU trawlers to fish in Norwegian 
waters in order to avoid paying tariffs on most of its fish exports to the 
EU.67 
 
A rule-taker 

Although EFTA states are involved in shaping EU Single Market 
legislation, the UK would become more of a ‘rule taker’. In areas such 
as financial services or free movement of persons this could become 
problematic.68 Some argue that the intergovernmental setup of the 
EEA/EFTA leaves more scope for bargaining and makes bespoke 
arrangements easier than trying to achieve opt-outs from within the 
EU.69 

Also, others may find financial contributions to the EU and limited 
freedom to pursue independent trade deals with other countries 
politically unacceptable.70 Norway Plus campaigners address some of 
these arguments.71 

Free movement of people 

There would be no change in relation to free movement between the 
Norway/EEA and ‘Norway Plus’ models. Under both Norway and 
Norway Plus, as a party to the EEA Agreement the UK would have to 
accept free movement of people. The analysis provided on free 
movement in Section Three of this paper, including the Article 112 EEA 
Agreement provisions on the right to use emergency powers to 
temporarily limit immigration if “serious economic, societal or 
environmental difficulties” arose, would apply equally to ‘Norway Plus’.  

The UK would also remain outside the Schengen area of open borders, 
which Norway, Iceland and Liechtenstein are part of. 

Economic effects of Norway Plus 
The Government published its analysis of the long-term impact of Brexit 
on the economy on 28 November 2018.72 Comparing different future 
trading scenarios to a ‘baseline’ scenario of the UK staying in the EU, 
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the study found the Norway/EEA option to have one of the smallest 
long-term negative impacts on the economy, with GDP 1.4% lower 
compared with staying in the EU.73  

This modelling assumed that the UK is a member of the EEA inside the 
single market (including free movement of people) but not in a customs 
union with the EU.74 A Norway Plus option was not assessed. However, 
for the purposes of economic modelling, a Norway Plus scenario with a 
full customs union would essentially be the same as staying in the EU, as 
the Government’s analysis states: 

From the perspective of this modelling approach, the baseline of 
the UK’s current trading arrangements is equivalent to 
membership of both the EEA and the Customs Union.75 

It is highly likely that the UK would make financial contributions to the 
EU if it were to become an EEA EFTA state under Norway Plus. The size 
of any contribution is uncertain and would be determined in 
negotiations. 

 Partial participation in the EEA 
A proposal by Professor Baudenbacher in 2017 was for the UK to 
“dock” to the EFTA Court either on a long-term basis or for a shorter 
period during transition. This would involve “joining EFTA (but not the 
EEA) and asking the Court to interpret the new UK-EU agreement or 
agreements for the UK, while the ECJ interprets for the EU”.76 It would 
have the advantage, according to Professor Baudenbacher, of the EFTA 
Court already existing: “If the UK docked to the court, it would not 
have to create new institutions, which can take time and create 
uncertainty”.77 Professor Baudenbacher told the Exiting the EU 
Committee on 7 February 2018 that “docking” was “largely 
[uncharted] terrain” but that it would be “a partial participation in the 
EEA”.78 He continued (Q 1031): 

… whether EFTA membership would be required in order to dock, 
that is an unresolved question. Normally you would assume yes, 
because this is a whole EFTA thing, but it is written nowhere that 
EFTA membership would be required. You would need the 
consent of the European Union, and you would need the consent 
of Norway, Iceland and Liechtenstein. Whether the Swiss would 
have a say in this, in my view, is not decided. 
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 Associate EFTA membership 
In June 2017 the Swiss think tank Foraus published a study79 which 
argued that by joining EFTA as an ‘associate member’, as Finland did 
from 1961 until 1986 under Article 56(2) of the EFTA Convention, the 
UK “would have access to its valuable free trade deals but would be 
able to avoid the EU’s rules on free movement”.80 

Article 56(2) of the EFTA Convention states: 

The Council may negotiate an agreement between the Member 
States and any other States, union of States or international 
organization, creating an association embodying such reciprocal 
rights and obligations, common actions and special procedures as 
may be appropriate. Such an agreement shall be submitted to the 
Member States for acceptance and shall enter into force provided 
that it is accepted by all Member States. 

The Swiss study stated that “Efta membership, far less demanding 
legally, politically and financially than EU membership, has its 
attractions” and “Efta would not involve submitting to the jurisdiction 
of a supranational court or a supranational surveillance system…[and] 
could facilitate the long-term development of the UK’s post-Brexit 
relations with the EU”. The authors concluded:  

The association could also be dynamic in that additional rights and 
obligations could be later extended depending on the interests of 
both the UK and the EFTA member states. […] 

A UKEFTA association could be a temporary or permanent flexible 
arrangement depending on the preferences of all the 
stakeholders. The combination of partial continuity and evident 
flexibility offered by association could be an asset for the UK as it 
navigates the many uncertainties of Brexit. 

However, the EEA Agreement contains no provision for associate 
membership. This relationship also would not deal with the Irish border 
conundrum, so at most would offer only a partial alternative or addition 
to the Withdrawal Agreement. 
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